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llntteh States Court of Appeals for the 
listrirt of Columbia 


No. 8033 


Zeph P. Moore, 


Appellant, 


vs. 


Nathaniel L. Guy and Rebecca G. 

Colen, 

Appellees. 

Appeal From the District Court of the United States 
For the District of Columbia. 


BRIEF FOR THE APPELLANT. 


Jurisdictional Statement. 

Appellant, being the plaintiff below, appeals from a 
judgment (Appellant’s Appendix) below entered by the 
Trial Justice without a jury in dismissing the plain¬ 
tiff’s complaint. 
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The District Court had jurisdiction under Sec. 303, 
Title 12, of the D. C. Code (1940), Sec. 1301, Title 16, 
and Sec. 325, Title 11 (1940 Code). 

This Court has jurisdiction to review the judgment 
under Sec. 101, Title 17, of the D. C. Code (1940). 

The pleading necessary to show the existence of juris¬ 
diction is: 

1. The complaint filed below (Appellant's App.). 

Statement of the Case. 

This case involves the title to a certain parcel of real 
estate situated in the District of Columbia, known as 
number 1901 18th Street, N. W. The property was bought 
at public auction by the plaintiff, with a five hundred 
dollar deposit advanced by the plaintiff, Zeph P. Moore. 
The property was purchased for fifteen thousand dol¬ 
lars, and title was taken in the name of Rachel Guy 
Moore, the wife of the plaintiff. The plaintiff testified 
that he contributed in all about one-third of the pur¬ 
chase price of said house and that he had an understand¬ 
ing with his wife, when the property was purchased, that 
he was to have one-third interest in said property. That 
thereafter his wife in giving effect to said agreement or 
understanding, had the plaintiff on July 20, 1934, prepare 
a deed conveying the property to the plaintiff and to the 
two defendants. The plaintiff’s wife executed and ac¬ 
knowledged the deed (Plaintiff’s Exhibit I) before a no¬ 
tary public, one Susan Blackwell, and Rose G. Coleman, 
her sister, and after said acknowledgment, handed the 
deed to the plaintiff. The plaintiff said that deed was 
to be recorded at the death of the grantor. 

At the time of the making of this deed and the de¬ 
livery of same to the plaintiff, the plaintiff was con¬ 
fined with an illness which later caused her death. 
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Sometime between July 20th and the 15th day of 
October, 1934, the date of the will, the plaintiff’s wife 
destroyed the deed which the plaintiff had left in the 
dining room, where he kept his papers. She then made 
a will in which she devised the house to the defendants 
herein. 

On January 30, 1935, Rachel Guy Moore, the plain¬ 
tiff’s wife wrote a letter to the plaintiff (Plaintiff’s Ex¬ 
hibit II), which letter she handed to a Miss Janie Page, 
with instructions to deliver to the plaintiff, her hus¬ 
band, at her death. 

The letter (Exhibit II) stated among other things, 
that she had torn up the deed which she had him make 
and that she had taken this action upon the advice of 
her title lawyers. Thereafter on the 13th day of Feb¬ 
ruary, 1935, the plaintiff’s wife, Rachel Guy Moore, died. 

The plaintiff contends that he immediately after re¬ 
ceiving the letter, acquainted the defendants with its con¬ 
tents and after the will, which was dated October 15, 
1934, was read, all of the parties agreed that the letter 
would control the real estate and the will the personalty. 

Pursuant to this agreement the parties shared the run¬ 
ning expenses of the house on a three-way basis, each 
party contributing one-third to the expense of running 
the house, with the heavier expenses of the property, 
such as payments on the mortgage, taxes and repairs, 
being taken care of out of the rents. This arrangement 
was continued from the time of the death of the plain¬ 
tiff’s wife, until he filed this suit, in April of 1940, to 
impress the property with a trust, after the defendants 
had refused to sell. 

This suit was filed to impress this property with a 
trust, relying upon the letter as a declaration of trust 
or in the alternative to establish the plaintiff’s interest 
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by virtue of the deed of July 20, 1934, which was de¬ 
livered and destroyed after delivery by the grantor. 

Because the original deed, in which the plaintiff deeded 
the property, having been destroyed by the grantor 
after delivery, the plaintiff produced a carbon copy of 
the original, which was identified by him and the notary, 
as the carbon copy of the one executed by his wife. That 
deed bore a certificate signed by the notary (Plaintiff’s 
Exhibit I) that the deed had been delivered in her pres¬ 
ence to the plaintiff. It is significant that the bits which 
were produced by the witness, Rosa G. Coleman, the de¬ 
ceased sister, and were attempted to be reconstructed 
bore two (2) notarial seals and some evidence of the 
' witness Coleman’s signature (Appendix 3S, 39, 51). There 
were other papers executed that day by the plaintiff’s 
wife and all of them acknowledged by the notary, Susan 
Blackwell, and witnessed by the grantor’s sister, Mrs. 
Coleman. 

The only evidence in this case as to the question of 
delivery of this deed (Plaintiff’s Exhibit I) was that it 
was delivered by the grantor to one of the grantees, 
Moore, the plaintiff herein. This was the testimony of 
Moore (Appellant’s Appendix 20, 23) the notary (App. 
28), and the mute testimony of the certificate (Appel¬ 
lant’s Exhibit I). There was no testimony or evidence 
to the contrary. 

As to the legal effect of the letter in contemplation of 
our statute relative to declaration of trust, that ques¬ 
tion is presented here squarely for interpretation by this 
Court, in the event that this Court feels that it is neces¬ 
sary to go beyond the delivery of the deed above men¬ 
tioned. 
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Statutes Involved. 


1940 D. C. Code 
Title 12. 

“See. 303.—Declarations, grants, and assign¬ 
ments of trust.—Implied trusts. 

“All declarations or creations of trust or con¬ 
fidence of any lands, tenements, or hereditaments 
shall be manifested and proved by some writing 
signed by the party who is by law enabled to de¬ 
clare such trust or by his last will in writing, or 

else they shall be utterly void and of none effect 

# # # >> 

1940 D. C. Code 
Title 45. 

“Sec. 501.—When deeds take effect. 

“Any deed conveying real property in the Dis¬ 
trict, or interest therein, or declaring or limiting 
any use or trust thereof, executed and acknowl¬ 
edged and certified as provided in Sections 30- 
216, 45-106, 45-302, 45-401 to 45-404, and delivered 
to the person in whose favor the same is exe¬ 
cuted, shall be held to take effect from the date 
of delivery thereof * * 

Assignment of Errors. 

(See Appellant’s App. 14-15.) 

Summary of the Argument. 

I. 

The undisputed evidence, and incidentally the only evi¬ 
dence in this case, showed that the grantor, the plain- 




6 


tiff’s wife, had undoubtedly delivered the deed to the 
plaintiff after execution. It is an elementary proposi¬ 
tion of law that after the execution and acknowledg¬ 
ment of a deed, that the only thing required to give ef¬ 
fect to a deed is delivery*. 


n. 

The attempt on the part of the defendants below, 
appellees here to hang their claim upon the will, which 
postdates the deed, which was destroyed, but antedates 
the letter, is mere shadow boxing. 

III. 

Even a most casual reading of our statute relating to 
Declaration of Trusts, will disclose the entire absence 
of any formal requisites except a clear intention and a 
written memorandum. Every requirement of the statute 
is met by the letter of January 30th. 

IV. 

The conduct of the parties as borne out by the testi¬ 
mony shows that for five (5) years after the death of 
the plaintiff’s wife, the parties acted and contributed on 
the basis of a third ownership of the property. 

V. 

The finding of the Court that the pleadings could not 
substantiate a decree on the basis of the destroyed deed 
is not sustained by the record. There is an allegation 
paragraph of the complaint, and the prayer of general 
relief would be sufficient to buttress a decree upon. If 
this contention is upheld one of the very purposes of the 
new Rules of Civil Procedure will be nullified. 
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ARGUMENT. 


I. 

Was the deed executed and acknowledged on July 
20, 1934 (wherein the property which is the subject- 
matter of this suit is dealt with) ever delivered? 

In order to answer this question we should first look 
at the evidence on this point. All of the evidence and 
testimony was adduced by the plaintiff and in his be¬ 
half. Both the plaintiff and the notary public, Susan 
Blackwell, testified that, after executing and acknowl¬ 
edging the deed, which the appellant denominates a deed 
in trust, the grantor handed the deed to the plaintiff, 
Moore, who was one of the grantees. The other tes¬ 
timony is the certificate, which the evidence discloses 
and which certifies that the delivery was made. The 
Court upon this evidence finds as a matter of fact that 
there was no delivery of the deed. 

The Court comes to this conclusion apparently upon 
the one fact, that the plaintiff permitted the deed to 
remain, after delivery, in the same room with the 
grantor and on one occasion he said that he left it 
there for safekeeping (Appellant’s App. 20, 22). 

It would seem to be most elementary that once the 
deed was delivered as the evidence bears out, the power 
to deal with the property passed beyond the control of 
the grantor, and therefore, the subsequent destruction 
could have no effect. 

In connection with the genuineness of the copy of¬ 
fered in this case, attention of the Court is respectfully 
called to the statement of Mr. Halper concerning the 
fragments and what they did disclose (Appellant’s 
App. 51). 


8 


The D. C. Code, Sec. 501, Title 45 (1940 Code), pro¬ 
vides that a deed shall be effective after execution and 
acknowledgment as soon as it is “delivered to the per¬ 
son in whose favor the same is executed.’’ 

This Court in the case of Walker vs. Warner, 31 App. 
D. C. 76, in construing this section of our Code, held: 

“The fact that a deed once delivered is with¬ 
held from record for a long period or until the 
death of the grantor, either at or without the 
request of the latter, has no effect to impair its 
effect as a conveyance of title or to operate any 
extinguishment.” 

There is not one scintilla of evidence in this case upon 
which the Court can base its finding that there was no 
delivery in this case. 

The fact that the deed was permitted to remain in 
the custody of the grantor after delivery cannot affect 
or extinguish the effect of the delivery. In a well- 
reasoned case —Keefe vs. Fitzgerald, 28S N. W. 213— 
where the grantor died and at his death was the record 
owner of a certain parcel of land, grantor had made 
deed to plaintiff and had kept deed for safekeeping in 
his safety deposit box. After the deed, grantor had con¬ 
tinued to pay taxes and collect the rents. Trial Court 
held that there had been no delivery. The Appellate 
Court reversed the Trial Court, holding, on page 214: 

“The fact that the deed was immediately re¬ 
turned to the grantor may be considered as a 
circumstance bearing upon whether or not there 
was a delivery. But if delivery actually took 
place the return of the deed to the grantor for 
some specific purpose such as for safekeeping did 
not destroy the effect of the delivery.” 

To the same effect is Kent’s Commentaries, Vol. 4, 
page 455: 
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“So, if a deed duly delivered in the first in¬ 
stance, it will operate, though the grantee suffer 
it to remain in the custody of the grantor. If 
both parties be present, and the usual formalities 
of execution take place, and the contract is, to 
all appearance consummated, without any condi¬ 
tions or qualifications annexed, it is a complete 
and valid deed, notwithstanding it be left in cus¬ 
tody of the grantor.” 

That Mrs. Moore knew what she was doing on July 
20, 1934, there can be no doubt; there is not even the 
slightest suggestion of lack of competence on her part or 
that she was being unduly influenced or coerced. The 
certificate of delivery was on the conveyance and the 
entire transactions of the morning witnessed by the 
grantor’s sister, Mrs. Coleman. 

This Court has from time to time held that a Judge 
cannot speculate any more than a jury and that he may 
not arbitrarily ignore evidence and thus reach a find¬ 
ing purely because of his own predilection. If there 
was any issue which should be controlled by this propo¬ 
sition it is this issue of delivery. 

The Trial Justice’s further reasoning that the plain¬ 
tiff’s suit did not encompass relief upon this proposi¬ 
tion is likewise faulty and far-fetched. There is the 
allegation definitely of this deed in the complaint para¬ 
graph 4. There is also the prayer #3 of the complaint, 
which seeks to impress a trust upon the property in 
favor of the plaintiff, besides the prayer for general re¬ 
lief. An examination of the conveyance of July 20, 1934, 
will disclose it to be a deed in trust. It is apparent 
that the Court was trying hard to escape the palpable 
effect of the delivery of the deed. 
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II. 


What effect has the will upon the facts as disclosed by 

the record? 

In the first place, if the deed of July 20, 1934, be 
valid, as we contend it is, then the question must be 
answered with one word, “None.” Because if there 
was a valid deed, then the property had passed beyond 
the power of the testatrix to deal with it by will. It is 
elementary that one cannot dispose of something which 
he does not own. 

On the other hand, if we assume, but do not concede, 
that the deed of July 20, 1934, was ineffective, then it 
is our contention that the declaration of trust, upon 
which we also rely, has the effect of removing the prop¬ 
erty from the will as effective as though there had been 
a sale of the property. A will has no effect until death, 
and consequently the testator may dispose of any prop¬ 
erty which he owns, although disposed of in a will, at 
any time before he dies. 


m. 

Does the letter of January 30, 1935, satisfy the code 
requirements for a declaration of trust? 

This question brings us to the second prop upon which 
the appellant supports his case. 

Sec. 3D3, Title 12 (1940 Code) 

“Declarations, grants, etc.” 

“All declarations or creations of trust or confi¬ 
dence of any lands, tenements or hereditaments 
shall be manifested and proved by some writing 
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signed by the party who is by law enabled to de¬ 
clare such trust or by his last will in writing, or 
else they shall be utterly void and of none effect.’’ 

That is the language of the legal blueprint. Does the 
letter of January 30th meet the requirements postulated 
by that blueprint? 

Obviously the statute prescribes no particular form 
and sets forth no particular conditions save those plainly 
enumerated therein. The statute postulates that the 
trust must be manifested and proved by some writing, 
signed by the party who is by law enabled to declare 
such trust. No particular language is indicated as neces¬ 
sary. 

Viewed in the light of this statute with its require¬ 
ments, does the letter of January 30th fit the pattern? 
Certainly it is a writing and certainly it is signed by 
the party who was by law enabled to create a trust. The 
only other consideration is whether the language itself 
spells out a trust. The cases are legion which hold that 
no particular language or formalism need be employed, 
it is sufficient if the intention to create a trust is appar¬ 
ent from the context. 

A critical examination of the context of the letter 
shows that the settlor intended for the plaintiff to have 
an interest in the property, for after stating the legal 
difficulties that she had encountered by trying to provide 
for him and indicating why she did not use either a 
deed or a will, said in the third paragraph of the letter 
(Appellant’s App. 55): 

“I have, therefore, tried to provide for your 
sharing in all the rights and privileges, profits and 
obligations in connection with this piece of prop¬ 
erty.” 

This language is clear and unambiguous. No more 
deliberate intention could be expressed to show the ex- 
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tent of the estate which the settlor wished to convey 
to the beneficiary. 

And finally the settlor uses the very words of convey¬ 
ance in the last paragraph of the letter: 

“I)o the best you can, and sell, and enjoy the 
little I have been able to accumulate and which T 
now gladly and lovingly pass on to the three of 
you.” 

The settlor by these words actually conveys the prop¬ 
erty to the three beneficiaries. 

The fact that no trustees are named is likewise not 
fatal—because the statute does not prescribe any set 
formalities. This Court has been called upon to inter¬ 
pret this section of our Code in the case of Tschiffely 
vs. Tschiffely , 70 App. I). C. 3S6; the Court stated on 
page 3SS: 

“To satisfy the Statute, the writing must dis¬ 
close the existence and terms of tiie trust and 
must not be equivocal, that is, equally consistent 
with tlie existence of some other type of obliga¬ 
tion.” 

And again on page 300, the Court said: 

“The Statute of Frauds does not require the 
use of words of art or formalities of legal diction. 
The writing required mav be informal provided 
it establishes the fact and terms of the trust.” 

The Court held in the Tschiffely case that the writing 
failed to satisfy the statute, but a comparison of the 
letters relied upon will demonstrate, the distinction, up¬ 
on the application of the principles laid down in that 
case by the Court. 

The settlor evidently regarded her devise in the will 
as a trust for she states in her letter: 

“Please believe me 1 have tried to be fair, may- 
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bo a little more than fair. Nat and Reekie will 
deal fairly by you, and T hope all three of you 
will get along amicably.” 

The more that this document is studied the more is 
one driven to the ineluctable conclusion that it does 
spell out a trust. 

There are any number of cases which bear out the 
appellant’s contention as to the sufficiency of this writ¬ 
ing in contemplation of our statute; but one case the 
appellant wishes to mention especially. In re Brown’s 
Will 252 X. Y. 366; 169 N. E. 612.' 

In this case two instruments were relied upon to prove 
the declaration of trust, both informal documents, and 
signed by the settlor, describing the property. The 
Court in upholding these as valid declarations of trust 
said on page 614: 

“But while there is evidence to support the in¬ 
ference that these written trust declarations were 
delivered to Klliott, yet delivery is not necessary 
to constitute a valid trust. While a transfer of 
the property to a trustee for the purposes of the 
settlement may be the surest way to create a 
trust, yet the same result will be accomplished if 
the owner declare that he himself holds the prop¬ 
erty in trust for the person designated and this 
trust may be created either in writing, or if relat¬ 
ing to personal property, by parol. The declara¬ 
tion need not be made to the beneficiary, nor the 
writing given to him: in fact his ignorance ot the 
trust is immaterial. There must be prool of a 
declaration of trust in writing to pass real prop¬ 
erty, but the declaration varies with the circum¬ 
stances of each case: it may be contained in a let¬ 
ter, or as here by formal witnessed statement. A 
declaration implies an announcement of an act 
performed, not a mere intention, and in most in¬ 
stances to another party. However, a writing for¬ 
mally creating a trust kept by the donor without 
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delivery to anyone, under such circumstances and 
conditions as to show that a trust was declared, 
created and intended, will be given effect as such 
by the Courts.” 

See also the following to the same effect: 

Perci / vs. Huycke, 252 X. V. 168: 160 X. E. 127. 
McKenna vs. Meehan, 248 X. Y. 20(1; 161 X. E. 

472. 

Martin vs. Funk, 75 X\ Y. 134; 31 Am. Rep. 446. 

One thing stands out crystal clear in this case, that 
the settlor, at every instance indicated her clear inten¬ 
tion to see that her husband shared in this property. 
The difficulties of her husband with four or five closed 
banks made it impossible to deal with her property by 
an outright alienation by deed or will. The record, 
however, shows that the husband has, since his wife’s 
passing, paid every cent that lie owed to the various 
banks. Xo other interpretation can be possibly placed 
upon the deed in trust (Plaintiff’s Exhibit 1) and in 
the letter (Plaintiff’s Exhibit If). Where there is this 
manifest intention plus the action, with the power to 
create the trust, it is the Court’s duty to give effect to 
the plain intention of the parties. 


IV. 

The conduct of the parties tends to corroborate the 

plaintiff*s version. 

The record discloses that immediately after the death 
of Mrs. Moore, the appellees were advised of the exist¬ 
ence and contents of the letter of January 30th and 
that it was agreed, after the reading of the will, that 
the letter would govern the real estate and that the will 
the personalty. The record also discloses that Mr. 
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Moore, acted as attorney in Hie probate proceedings. Is 
it reasonable to assume that a person, a lawyer, cer¬ 
tainly would not have proceeded with the probate of the 
will, without some such understanding. But the formula 
of carrying on the running expenses of the house pro¬ 
vide the best indication of what the parties agreed to at 
the time, when they were all more likely to be guided 
by the wishes of their departed relative. The parties 
agreed to share the running expenses on a third basis, 
with the heavier expenses of mortgage retirement, taxes 
and repairs, being taken care of out of the rents. Not 
even the appellees could explain why this agreement on 
a third basis was hit upon, other than that it repre¬ 
sented their respective interests in the property. Hav¬ 
ing thus adopted a course of action assuming the owner¬ 
ship of an one-third interest in the appellant, the ap¬ 
pellees are estopped now to deny that interest. 


V. 

Complaint could support a decree for the plaintiff upon 

deed in trust. 

This proposition is taken care of under the argument 
in 1, supra. 


CONCLUSION. 


In consideration of the matters discussed in this brief 
and other matters apparent on the face of the record, it 
is respectfully submitted that the decision below is 
palpably erroneous and should be reversed. 

Respectfully submitted, 

THURMAN L. DODSON, 

G15 F Street, N. \Y., 
Washington, I). C., 
Attar nap for Appellant. 
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Complaint to Impress Real Estate With Trust, an Ac¬ 
counting, Receiver, and for a Partition and Other 
Relief. 


[Caption.] 

[1] The jurisdiction of the Court for this complaint 
is founded upon sections 1118 of the D. C. Code (1924) 
and also section 93 of the D. C. Code (1924). 

(1) The plaintiff, Zeph P. Moore, is a resident of the 
District of Columbia and is the surviving husband 
of Rachel Guy Moore, deceased. 

(2) The defendants, Nathaniel L. Guy and Rebecca 
F. Colen, are both residents of Prince George’s 
County, in the State of Maryland and are the 
brother and sister of the decedent, Rachel Guy 
Moore. 

(3) That during her lifetime, the decedent, Rachel 
Guy Moore and the plaintiff purchased the prop¬ 
erty, known as Lot 243 in Square 1.51, also known 
as premises #1901 18th St., N. W., in the City 
of Washington, District of Columbia, at public 
auction for sixteen thousand ($16,000) dollars, the 
decedent paying two-thirds (2/3) of th,e purchase 
money and the plaintiff the remaining one-third 
(1/3), the title was placed in the name of the 
decedent, Rachel Guy Moore. 

[2] (4) That thereafter the decedent, Rachel Guy Moore, 

signed a deed transferring the property to the 
defendants Nathaniel L. Guy, Rebecca F. Colen 
and to the plaintiff. 

(5) That the decedent later discovered that the plain¬ 
tiff had become involved by virtue of the critical 
banking situation of 1933-34 and was advised by 
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4 Complaint to Impress Real Estate With Trust, an Ac¬ 
counting, Receiver and For a Partition and Other Re¬ 
lief 


two title company attorneys that she should not 
make either a deed or a will if she wished to pro¬ 
tect the plaintiff, but that she should instead make 
a declaration of trust for the protection of the 
plaintiff. 

(6) That pursuant to the advise given her by the two 
title company attorneys, the decedent, Rachel Guy 
Moore, did on, to wit, the 30th day of January, 
1035, make, execute and deliver to the plaintiff 
a declaration of trust, a copy of which is at¬ 
tached hereto and prayed to be considered as a 
part hereof as though fully and at length set out 
herein. 

(7) That the defendants were informed of the declara¬ 
tion of trust, and indicated that they were in con¬ 
sonance therewith. 

(8) That thereafter on, to wit, the 13th day of Feb¬ 
ruary, 1935, Rachel Guy Moore died, and her will 
was admitted to probate and record, with the prior 
understanding and agreement between the plaintiff 
and the defendants, that the aforesaid declaration 
of trust would govern the real estate. 

(9) That sometime after the will was admitted to pro¬ 
bate the defendants attempted to exercise com¬ 
plete and exclusive control over the real estate, 
contrary to the declaration of trust and their agree¬ 
ment in respect to same. 

(10) That the defendants received the sum of nineteen 
hundred twenty-seven ($1927.00) dollars from the 
retirement deductions of the decedent, and since 
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Complaint to Impress Beal Estate With Trust, an Ac- 
cowitinq, Receiver and For a Partition and Other Re¬ 
lief 


March, 1935, have received rents ranging from 
fifty-five ($55.00) dollars to one hundred seventy 
($170.00) dollars per month, depending upon the 
number of [3] apartments under rent. 

(11) That by virtue of the receipts enumerated above, 
the defendants have or should have in their pos¬ 
session about ten thousand ($10,000.00) dollars, 
for which they have never accounted to the plain¬ 
tiff. 

(12) That although the defendants have handled the 
large sums indicated above, they have frequently 
permitted the property to be advertised for taxes 
and have refused on occasions to make necessary 
repairs, which not only jeopardized the property, 
but the health of the occupants as well. 

(13) That from time to time this plaintiff has con¬ 
tributed his one-third share of expenses when 
requested so to do by the defendants. 

(14) That the plaintiff is advised and believes that the 
defendants are now about to encumber the afore¬ 
said property to the prejudice of the plaintiff’s 
rights and in violation of the aforesaid declara¬ 
tion of trust. 

(15) That the property now stands in need of many 
repairs which is seriously impairing its value and 
some suitable person or persons should be ap¬ 
pointed as Receiver or Receivers to preserve and 
conserve the estate pending the determination of 
the issues raised herein; that the property here¬ 
in cannot be divided in kind. 
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10 Complaint to Impress Real Estate With Trust, an Ac¬ 
counting, Receiver and For a Partition and Other Re¬ 
lief 

Wherefore the plaintiff demands: 

(1) That process be issued by the Court requiring the 
defendants to appear herein and answer this com¬ 
plaint and that if they cannot be served personally, 
that an appropriate order of publication be is¬ 
sued. 

(2) That pendente lite a Receiver or Receivers be ap- 

^ pointed [4] to manage, control, rent and con¬ 

serve the estate pending the determination of is¬ 
sues herein. 

(3) That the upon final hearing the real estate de¬ 
scribed herein be impressed with a trust to the 
extent of one third of its value in favor of the 
plaintiff. 

(4) That upon final hearing this cause be referred to 
the auditor for the purpose stating an account 
between the defendants and the plaintiff. 

(5) That upon final hearing a judgment of partition 
be rendered by the Court and trustees be ap- 

^ pointed to sell the within described real estate. 

(6) And for such other and further relief as the na¬ 
ture of the case may require and to the Court 
may seem meet and proper. 


ZEPH P. MOORE. 
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Complaint to Impress Real Estate With Trust, an Ac- 13 
counting , Receiver and For a Partition and Other Re¬ 
lief 

District of Columbia, ss: 

I, Zeph P. Moore, do solemnly swear that I have 
read the foregoing and annexed complaint and that the 
facts stated therein of my personal knowledge are true 
and those upon information, I verily believe to be true. 

ZEPH P. MOORE. 

Subscribed and sworn to before me 
this 2nd day of April, 1940. 14 

Augustus W. Gray, 

Notary Public, D. C. 

Thurman L. Dodson, 

Thurman L. Dodson, 

615 F Street, N. VY. 

District 8000 
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Answer of Defendants. 

[Caption.] 

First Defense. 

The complaint fails to state a claim against the de¬ 
fendants upon which relief can be granted. 

Second Defense. 

1. The defendants admit paragraph one. 

17 2. The defendants admit paragraph two. 

3. The defendants admit that the decedent, Rachel 
Guy Moore, purchased the property known as Lot 243 
in Square 151, also known as premises 1901 Eighteenth 
Street, N. W., in the City of Washington, District of 
Columbia, and that the deed was placed in her name, 
but deny that the plaintiff purchased the property by 
contributing one-third of the purchase price or any part 
of the purchase price as alleged in paragraph three. 

4. In answer to paragraph four the defendants state 
that they did not know’ of any deed transferring the 
property to them by the plaintiff. The first knowledge 

18 they obtained as to being the title owners of the said 
property was from the will of the said decedent, Rachel 
Guy Moore, that they had been willed the property by the 
said Rachel Guy Moore, but they did not know of any 
deed transferring the said property to them. 

[6] 5. The defendants deny the allegations of para¬ 

graph five. 

6. The defendants deny that the decedent, Rachel 
Guy Moore, made, executed and delivered a declaration 
of trust as alleged in paragraph six. 
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Answer of Defendants 

7. The defendants deny the allegations of paragraph 
seven. 

8. The defendants admit that Rachel Guy Moore died 
on, to wit, February 13, 1935, and her will was admitted 
to probate and record, but deny having any understand¬ 
ing or agreement with the plaintiff respecting an alleged 
declaration of trust concerning the real estate. 

9. The defendants deny the allegations respecting an 
agreement concerning an alleged declaration of trust 
as claimed by the plaintiff and claim title and owner¬ 
ship of the real estate under the will of the decedent, 
Rachel Guy Moore. 

10. The defendants deny having received the sum of 
$1,927.00 as alleged in paragraph ten. Since March of 
1935 the defendants have received rents from the prop¬ 
erty, that is when the said rooms or apartments were 
occupied. At this time one-half of the second floor and 
the entire third floor is unoccupied. 

11. In answer to paragraph eleven the defendants deny 
having any monies in their possession. 

12. The defendants deny each and every allegation 
alleged in paragraph twelve. 

13. The defendants deny each and every allegation con¬ 
tained in paragraph thirteen. 

14. The defendants deny each and every allegation 
contained in paragraph fourteen. 

15. The defendants deny that the property is in need 
of repairs. In fact the property is in excellent condi¬ 
tion, therefore, there is no need for a Receiver or Re¬ 
ceivers to be appointed as alleged in paragraph fifteen, 
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22 Answer of Defendants 

since the property is in the name of the defendants as 
title owners under the will [7] of the decedent, Rachel 
Guy Moore, and the defendants are expending the in¬ 
come from the property towards the repairs, taxes and 
improvements of the said property. 

Third Defense. 

Further, the defendants plead laches on the part of 
the plaintiff in filing such a claim as alleged in said com- 
plaint filed herein. Further, the plaintiff was the attor¬ 
ney and still is the attorney of record in Administra¬ 
tion case numbered 47902, in re Estate of Rachel Guy 
Moore, in which Administration Case is filed the will of 
the late Rachel Guy Moore devising and giving said prem¬ 
ises known as 1901 Eighteenth Street, N. W. to the de¬ 
fendants herein as joint tenants. All this being well 
known to the plaintiff since, to wit, February 20, 1935, 
when he, the said plaintiff, filed the will of the late 
Rachel Guy Moore with the Register of Wills for the 
District of Columbia. 

'Wherefore, the premises considered the defendants 
24 pray that the complaint herein be dismissed with costs 
to the defendants in defense of the same. 

(s) NATHANIEL L. GUY. 

NATHANIEL L. GUY. 
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Answer of Defendants 25| 

District of Columbia, ss: 

I, Nathaniel L. Guy, do solemnly swear that I have 
read the foregoing Answer, and do for myself and on be¬ 
half of my sister Rebecca F. Colen swear to the same; 
that the facts stated therein as of my personal knowl¬ 
edge are true and those stated upon information and be¬ 
lief I verily believe to be true. 

/s/ NATHANIEL L. GUY 
NATHANIEL L. GUY. 

Subscribed and sworn to before me 
this 3rd day of May, 1940. 

(s) Mabel L. Clapton, 

Notary Public, D. C. 

(Seal) 

(s) Jack Politz 
Jack Politz 

Attorney for Defendants 
1010 Vermont Avenue, N. W. 

National 1000 

Service of a copy of the foregoing Answer acknowl¬ 
edged this 6th day of May, 1940. 27 


Attorney for Plaintiff. 
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2S Findings of Fact and Conclusions of Law. 

[Caption.] 

[8] Findings of Fact and Conclusions of Law. 

This action came on to be heard at this Term and was 
tried by the Court, without a jury, whereupon the Court 
makes the following: 

Findings of Fact. 

The plaintiff, Zeph P. Moore, was married to Rachel 
29 G. Moore in 1917. in June, 1927, Rachel G. Moore pur¬ 
chased the real estate at 1901 Eighteenth Street, N. W., 
in the District of Columbia, at a public auction sale for 
about $15,750. Zeph P. Moore made the deposit of $500 
on the purchase price. Title was taken in the name of 
Rachel G. Moore subject to deeds of trust to secure 
debts in the amount of about $15,000. The difference 
between the amount of the mortgages and the amount 
of the purchase price, excluding the $500 deposit made 
by Zeph P. Moore, was paid by Rachel G. Moore. Plain¬ 
tiff claims to have, thereafter, contributed to his wife 
about $3,000 towards the property up to the time of her 
2 q death, which occurred in February, 1935. Plaintiff claims 
a verbal understanding with his wife, [9] when the 
property was acquired, that he was to have a one-third 
undivided interest therein. About 1933, Zeph P. Moore 
became involved in financial difficulties, involving three 
banks, and on July 20, 1934, he prepared a deed purport¬ 
ing to convey the property to the defendants Rebecca 
F. Colen and Nathaniel L. Guy, who are Rachel G. 
Moore’s sister and brother, and to the plaintiff Zeph P. 
Moore. The purported conveyance transferred the title 
to the three last-named persons in trust for themselves. 
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Findings of Fact and Conclusions of Law 31 

Plaintiff claims that the deed of July 20, 1934, was to be 
delivered but not recorded until after the death of the 
grantor. The deed was actually signed by Rachel G. 
Moore and acknowledged before a notary public, but the 
grantor never parted with control of the deed and it was 
never delivered to the grantees. 

In July, 1934, Rachel G. Moore was stricken with a 
mortal illness and was confined to her bed until the 
time of her death. On October 15, 1934, while thus con¬ 
fined to her bed, she destroyed the deed of July 20, 1934, 
by tearing it into many small pieces. Immediately, there- 
after, she signed and executed a wall devising the real 
estate to defendants Rebecca F. Colen and Nathaniel L. 

Guy as joint tenants. She also bequeathed various sums 
of money to defendants Rebecca F. Colen and Nathaniel 
L. Guy, wdth directions that this money be used to re¬ 
duce the encumbrances on the real estate. Plaintiff was 
named residuary legatee and devisee in the will. The 
fragments of the deed were delivered to a sister, Rosa 
Coleman, who exhibited them in Court. 

On January 30, 1935, Rachel G. Moore wrote a letter 
to plaintiff, a copy of which is attached as Exhibit 1 
to the complaint. This letter was placed in an envelope 
and handed to a Miss Janie Page with instructions to 33 
deliver [10] it to plaintiff after the death of Rachel G. 
Moore. The letter was so delivered. Following the 
death of Rachel G. Moore, plaintiff continued in pos¬ 
session of one room in the premises, 1901 Eighteenth 
Street, N. W., and contributed to the payment of gas, 
electric and fuel bills. Zeph P. Moore paid no rent. 

The rents and profits of the real estate were collected 
by Rebecca F. Colen and Nathaniel L. Guy and applied 
to the payment of interest and principal on the mort¬ 
gage, taxes, improvements and the like. This continued 
up to the time of the filing of this suit. 


1 
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34 Findings of Fact and Conclusions of Law 

The action, filed by the plaintiff, Zeph P. Moore, hus¬ 
band of Rachel G. Moore, against Nathaniel L. Guy and 
Rebecca F. Colen, defendants, brother and sister of 
Rachel G. Moore, seeks to impress the real estate, 1901 
Eighteenth Street, N. W., Washington, D. C., with a 
trust to the extent of one-third interest in favor of the 
plaintiff, by reason of the letter of January 30, 1935. 

Whereupon, the Court makes the following: 

Conclusions of Law . 

1. That the deed of July 20, 1934, vras actually signed 
by Rachel G. Moore and by her acknowledged before a 
notary public, but she always retained control of the 
deed up to the time of its destruction and never deliv¬ 
ered it to the grantees, or either of them. 

2. That the letter of January 30, 1935, written by 
Rachel G. Moore to the plaintiff Zeph P. Moore, does not 
amount to a declaration of trust nor is it evidence of the 
creation of a trust. 

3. The plaintiff’s complaint should be dismissed. 

Dated May 14, 1941. 


36 


U. S. District Judge. 
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Judgment for Dismissal. 

In the 

DISTRICT COURT OF THE UNITED STATES, 
For the District of Columbia. 


Zeph P. Moore, 

Plaintiff, 

vs. 

Nathaniel L. Guy, et al., 

Defendants. 


Civil Action 
No. 6445. 


[11] Judgment for Dismissed. 

This action came on to be further heard at this Term, 
and thereupon, upon consideration thereof, it is, this 14th 
day of May, 1941, Adjudged, as follows: 

1 . That this action be, and the same hereby is, dis¬ 
missed. 

By the Court, 

W. CALVIN CHESTNUT, 

U. S. District Judge. 

(Specially Assigned.) 
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™ Assignment of Errors. 

[Caption.] 

[15] Assignment or Errors. 

Now comes the plaintiff, by his attorney, and assigns 
the following errors: 

That the Court erred 

1) In dismissing plaintiff’s complaint. 

2) In finding as a matter of fact that there had been 
41 no delivery of the deed in trust of July 20, 1934. 

3) In holding that letter of the plaintiff’s wife dated 
January 30, 1935, was not a declaration of trust. 

4) In not holding that the premises which were the 
subject matter of this suit was impressed with a trust 
in favor of the plaintiff. 

5) In not ordering the property sold and partitioned as 
prayed for in the complaint. 

6 ) In not requiring the defendants to render an ac¬ 
counting. 

7) In not finding as a matter of law that the plaintiff 
^ was entitled to a one-third interest either by virtue of 

the deed in trust or the declaration of trust. 

8 ) In holding that after an unconditional delivery of 
a deed to the grantee by a grantor the grantor could 
destroy the effect of the delivery by destroying the deed, 
when the deed was permitted to remain in the grantors 
possession merely for safe keeping or convenience. 

9) In not holding that the letter of January 30, 1935, 
was a declaration of trust and as such had the effect re¬ 
moving property in question out of the operation of a 
will previously made. 




Assignment of Errors 
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10) In holding that the pleadings showed that the 
plaintiff was not relying on the deed in trust dated July 
20, 1934. When one of the averments of the complaint 
specifically mentioned said conveyance and the evidence 
substantiated it. 

11) In failing to grant the prayers of the plaintiff’s 
complaint. 


THURMAN L.. DODSON, 
Attorney for Plaintiff, 
615 F Street, N. W., 
District 8000. 

This is to certify that a copy of the foregoing Assign¬ 
ment of Errors was mailed to Jacob Halper, Esquire, and 
Jack Politz, Esquire, attorneys for the defendants at 
the office of the former on the 10th day of September, 
1941. 


Attorney for Plaintiff. 
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46 PARTIAL TRANSCRIPT OF TESTIMONY. 

[22] The appellant called the following witnesses, who 
testified as follows: 

ZEPH P. MOORE. 

Direct Examination by Mr. Dodson: 

Q. Your name is Zeph P. Moore? A. Yes. 

Q. Where do you now reside, Mr. Moore? A. At 3811 
Denison Place, Northwest. 

Q. Are you the plaintiff in this action? A. I am. 

Q. I will direct your attention to the year of 1907. 
^ Whom did you marry at that time? A. Rachel Guy. 
This was in 1917. 

Q. I am referring to 1917. A. Yes. 

Q. From the time that you married her, up until the 
time of her death, did you live with her? A. I did. 

Q. Where did you reside at that time? A. At 1901' 
Eighteenth Street. 

Q. When did you first live at the premises 1901 Eight¬ 
eenth Street? A. About June of 1927. 

Q. Is that the property which is the subject-matter of 
this suit? A. It is. 

Q. Were you present at the time this property was 
purchased? A. I was. 

Q. Will you state very briefly how it was purchased? 
A. It was purchased by me and the title was put in the 
name of Rachel G. Moore. 

Q. Approximately how much did the property cost? 
A. It cost approximately $15,700. 

Q. Where was it purchased? [23] A. At auction. 

Q. Thereafter did you and your wife occupy those 
premises? A. We did. 

By the Court: 

Q. You mean you paid the entire sum of $15,700 for 
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Plaintiff’s Witness, Zeph P. Moore, Direct 

this property? A. We bought it subject to an existing 
encumbrance of about $12,000. We assumed the en¬ 
cumbrance and paid the rest in cash. 

Q. Was it all your money that went into this trans¬ 
action? A. Not all mine. I put up $500 which was the 
term of the sale. $500 was put up at the time that we 
bought and the balance was paid in cash when the title 
was reported good. 

By Mr. Dodson: 

Q. The balance of the money was put up in cash? 
A. Yes. 

Q. Altogether, how much of the original purchase 
money did you put up? A. I paid one-half up until 
1930 and then I paid approximately one-third. 

Q. I am speaking about the initial money that went 
into this transaction. A. I paid all; I put up the whole 
$500. 

Q. At the time you settled with the title company, 
how much additional cash did you put up? A. At the 
time we settled with the title company I put up all the 
money. That is, at that time everything was put up 
by my wife with the exception of the $500 that I had 
already put in. 

By the Court: 

Q. This property is still subject to mortgage? [24] A. 
It is, your Honor. 

The Court: So, there is an equity of three or 
four thousand dollars. 

Mr. Dodson: We don’t know what the balance 
is which is due on the piece of property. 

Mr. Halper: Well, we will admit that the prop¬ 
erty is encumbered to • the equity of redemption 
at about three or four thousand dollars as alleged. 
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52 Plaintiff’s Witness, Zeph P. Moore, Direct 

By the Court: 

Q. Now, how much of all this was actually paid in cash 
up to the time of your wife’s death by you? In other 
words, how much cash did you pay into the property? 
A. Approximately one-third. 

Q. Well, then you mean one thousand dollars? A. 
More than one thousand dollars; I would say approxi¬ 
mately three thousand dollars. 

Mr. Halper: What is that figure? 

The Witness: Approximately $3,000. 

Mr. Halper: I understand that you put that sum up? 

Mr. Dodson: He says that from the time the 
purchase was originally made up until the time of 
his wife’s death he said he put in altogether into, 
the property approximately $3,000. 
i Mr. Halper: Now, I understand. 

The Court: I am having some difficulty con¬ 
necting that up with his former answers. I don’t 
know whether he put up the money or whether 
his wife put up the money. 

By the Court: 

54 Q. What is your occupation? A. I am a lawyer. 

By Mr. Dodson: 

Q. You are a member of the Bar? A. I am. 

[25] Q. How long have you been a member of the Bar? 
A. About thirty years. 

Q. What was the occupation of your wife? A. A 
teacher. 

Q. Now, at the time of the banking crisis in 1933 and 
1934, did you become involved in certain difficulties? 
A. Yes. 
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Plaintiff’s Witness, Zeph P. Moore, Direct 

Q. Will you state very briefly just what that involve¬ 
ment amounted to? A. I can only state it approximately. 

I should say about $5,000. 

Q. Was that an indebtedness which you owed to one 
banking institution or to several? A. To three. 

Q. After that did you and your wife have any con¬ 
versation relative to your interest in this property about 
the year 1934 or 1935? A. We did. 

Q. It is 1934, I believe? A. It is 1934. 

By Mr. Dodson: 

50 

Q. Mr. Moore, had there come a time when you had 
an understanding with your wife relative to the disposi¬ 
tion of that property? A. Yes, there did come such a 
time. 

Q. Was this prior to the writing of the will? A. Yes. 

Q. Was this prior to the making of this declaration of 
trust? A. Yes, it was. 

Q. I show you a carbon copy of a letter and ask you 
if you can identify that? [26] A. I can. 

Q. May I ask you this further question: Did you type 
or cause this letter to be typed? A. I did. 

Q. Was it made at the same time as the original was 
made? A. It was. 5 *jr 

Q. This is a carbon copy of the original? A. Yes, 
it is. 

Mr. Dodson: Mr. Halper, you may look at this 
carbon copy (handing paper to the attorney). 

Mr. Halper: Your Honor, will you indulge me 
while I read this? 

By Mr. Dodson: 

Q. Now, I ask you, Mr. Moore, to tell us what this 
is? A. This is a copy of the deed to the property at 
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53 Plaintiff's Witness, Zeph P. Moore, Direct 

1901 Eighteenth Street made to Mrs. Colen, Mr. Guy, 
and myself, dated July 20, 1934. 

Q. Now, was the original of this document which you 
have just identified signed by Mrs. Rachel Guy Moore! 
A. It was. 

Q. In whose presence was it signed! A. In my pres¬ 
ence, and also in the presence of the notary. 

Q. Where was it signed? A. In our home at 1901 
Eighteenth Street. 

Q. After this instrument was signed, what happened 
to it? A. It was delivered to me. 

Q. By whom? A. By the grantor, Rachel G. Moore. 

Q. Then what happened to the original of this docu¬ 
ment? A. Well, I had an office there in the house and 
after it was delivered to me I put it somewhere around 
there but I [27] didn’t see it any more. 

Q. What was the first information you had about 
this deed with reference to its existence? A. It was 
when Miss Page—that is after the death of my wife— 
gave me a paper which said that she had destroyed the 
original of the deed. 

The Court: What is the purpose of this? What 
is this testimony supposed to bring out? 

60 Mr. Dodson: I want to offer this in evidence. 

It purports to create a trust. We will have the 
notary who took the acknowledgment here in a 
minute. 

• ****# 

[28] By Mr. Dodson: 

Q. What was the condition of your wife’s health at 
that time? A. She was not extremely ill but she was 
sick. 
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Plaintiff's Witness, Zeph P. Moore, Direct 

Q. Did she know the nature of her illness at that 
time? A. Yes. 

Q. Did she know the probabilities as to the extent of 
her days? A. Yes. 

The Court: When did she die? 

Mr. Dodson: She died the following February. 

The Court: W"as the real purpose of this to 
avoid the [29] property falling into the hands of 
creditors of her husband, if he survived her as it 
was then contemplated he would do? 

Mr. Dodson: That is right. 

By Mr. Dodson: 

Q. Did you have an understanding with her when this 
deed was to be put on record? 

Mr. Halper: I think that is leading, if the 
Court please. 

Mr. Dodson: Well, how is it leading? 

Mr. Halper: Well, ask him if he had any under¬ 
standing at all. 

The Court: The fact is it wasn’t put on rec¬ 
ord. 

Mr. Dodson: Yes, I want to bring out why it 
was not put on record. 

By Mr. Dodson: 

Q. Can you tell us when the deed was to be put on 
record? A. The deed was to be put on record after 
her death. 

Q. Does that explain why you had the notary? 

Mr. Halper: No, that is all leading, if the 
Court please. This man is an intelligent witness 
and an attorney. He should ask him what the 
transactions were. 
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64 Plaintiff's Witness, Zeph P. Moore, Direct 

By Mr. Dodson: 

Q. Why did you have the notary write that on the 
deed (indicating) ? A. Because as a rule the title com¬ 
panies require proof of the delivery when it is recorded 
after the death of the grantor. 

Mr. Dodson: May I at this time offer this 
deed in evidence? 

The Court: Yes. 

(Carbon copy of a deed between Rachel G. 
Moore, party of the first part, and Zeph P. Moore, 

• Nathaniel Guy, and Rebecca Colen, parties of the 

second [30] part, was marked Plaintiff’s Exhibit 
No. 1.) 

The Court: What are you referring to there? 

Mr. Dodson: On the second page where there 
is a certificate by the notary. 

The Court: You are referring to the follow¬ 
ing statement: 

“I hereby certify that this deed was delivered 
to Trustee Moore on the day of the date hereof.” 

Then there is a line for the signature of the 
notary public, D. C. 

gg Mr. Dodson: Yes, and there is an acknowledg¬ 

ment attached to it on the next page. 

The Court: What is the effect under the Dis¬ 
trict statute of papers which are intentionally 
withheld from record for a suitable period of 
time? 

Mr. Halper: Just so long as it affects in no 
way the three parties. 

Mr. Dodson: Yes. 

The Court: All right. 
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Plaintiff’s Witness, Zeph P. Moore, Direct 
By Mr. Dodson: 

Q. Did yon after the day it was delivered to you ever 
see that deed again? A. I did not. 

Q. When did Mrs. Moore die? A. February 13, 1935. 
Q. Do you have the original letter with you? A. Yes. 
Q. What time of day did Mrs. Moore die? A. Ap^ 
proximately 4 o’clock in the morning. 

Mr. Dodson: I would like to have this letter 
marked Plaintiff’s Exhibit No. 2. 

The Court: All right. 

[31] (Letter from Rachel Guy Moore to Zeph 
P. Moore in care of Miss Janie E. Page was 
marked Plaintiff’s Exhibit 2.) 

By Mr. Dodson: 

Q. I ask you if you can identify that letter (handing 
paper to the witness)? A. Yes, I can identify it. 

Q. Where did you get this envelope (indicating) on 
the day you testified you received it? A. From Miss Page. 
Q. Did you open it at that time? A. I did. 

By the Court: 

Q. Who was Miss Page? A. She was one of the ladies 
living in the house to whom the deed had been delivered 
some time prior to the death of my wife. 

Mr. Halper: Which paper is the witness referring to ? 
The Witness: I am referring to the letter. 

By Mr. Dodson: 

Q. Mr. Moore, for how many years were you married 
to Mrs. Moore prior to her death? A. About eighteen 
years. 

Q. During that time you had occasion to know her 
handwriting? A. Yes, I did. 
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Plaintiff's Witness, Zeph P. Moore, Direct 


Q. I show you this letter and ask you first if that is 
her signature? A. Yes, that is her signature. 

Q. I ask you to look at that letter and tell me if that 
is in her handwriting? [32] A. Yes, it is in her hand¬ 
writing. 

. Mr. Dodson: I shall read this letter which has 

been marked Plaintiff's Exhibit 2 to the Court. 

The Court: Let me read it. 

Mr. Dodson: All right, sir. Here it is (handing 
paper to the Court). 

71 The Court: Have you seen this, Counsel? 

Mr. Halper: Yes, sir. 

The Court: Well, I will read this into the record. 
“1901 Eighteenth Street, N. W. January 30, 1935. 
“Dear Zeph, 

“I am writing this letter to inform you that I 
tore up and destroyed the deed I had you make for 
1901 18th Street for the reason that after sub¬ 
mitting the deed I had you make for 1901 18th 
Street for the reason that after submitting the 
deed to the examination of two title lawyers I 
was informed that that deed was incorrectly drawn 
and would cause a great deal of trouble after my 
death. 

“They also informed me that any deed or will 
in which you may be a party will (if it involves real 
estate) cause trouble. 

“I have, therefore, tried to provide for your 
sharing in all the rights and privileges, profits, and 
obligations in connection with this piece of prop¬ 
erty. 

“I tore the deed up in the presence of Miss 
Janie Page and Miss Zita Dyson. 
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Plaintiff’s Witness, Zeph P. Moore, Direct 

“Please believe I have tried to be fair, maybe, 
a little more than fair.” 

Mr. Halper: Your Honor, does that say “with 
this piece of property”? 

The Court: Yes. 

Mr. Halper: Then this pleading has incorrectly 
been copied. 

[33] The Court: Has some other word been substi¬ 
tuted for “piece”? 

Mr. Halper: It has some other property. 

Mr. Dodson: That was a typographical error. 

Mr. Halper: All right. 

The Court: I will continue from there. 

“I tore the deed up in the presence of Miss Janie 
Page and Miss Zita Dyson. 

“Please believe I have tried to be fair, maybe 
a little more than fair. 

“Nat and Beckie will deal fairly by you, and I 
hope all three of you will get along amicably.” 

Are Nat and Beckie the defendants? 

Mr. Halper: Yes, sir. 

Mr. Dodson: Yes, your Honor. 

The Court: “Do the best you can, and sell, and 
enjoy the little I have been able to accumulate, and 
which I now gladly and lovingly pass on to the three 
of you. 

“Your wife, 

4 ‘ RACHEL GUY MOORE. ’’ 

The envelope referred to by the witness is ad¬ 
dressed to Mr. Zeph P. Moore, in care of Miss Janie 
E. Page, with a notation at the top: “To be given 
immediately after my passing.” 

This letter is dated January 30, 1935. 
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76 Plaintiff's Witness, Zeplt P. Moore, Direct 

By Mr. Dodson: 

Q. Now, Mr. Moore, at the discussion where you dis¬ 
cussed this letter, what occurred? What was the gist of 
the discussion between you and the co-defendants here? 
A. We agreed that the declaration of trust, the paper that 
you have there, should govern the real estate as it was 
set out here. 

Mr. Halper: I didn’t hear the last part of your answer. 

The Witness: I said we agreed that the declaration of 
trust should govern the real estate as it purported to do. 

By Mr. Dodson: 

[34] Q. Now, Mr. Moore, at that conference did you work 
out any arrangement with the other two relative to the 
handling of the property at 1901 18th Street? A. It might 
not have been done at that time, but from time to time 
we did arrange plans as to what to do. 

Mr. Halper: If the Court please, I maintain that 
whatever the beneficiaries did did not affect the 
trust because the trust refers back to the time of 
the death and we do not know what the decedent 
might have had in mind as to what the others 
78 should do. 

The Court: I think you are entirely right as a 
matter of law, but I think it is permissible evidence, 
however. Possibly talk after the decedent’s death 
would of itself create interest which she had begun. 

Mr. Dodson: That is the point I had in mind. 

The Court: It well may be admissible for other 
purposes. I would like to see this will. 

Mr. Dodson: I have a photostatic copy of it 
here. I have no objection to letting your Honor 
have it right now (handing paper to the Court). 
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Plaintiff’s Witness, Zeph P. Moore, Direct 
By Mr. Dodson: 

Q. Mr. Moore, had there come a time that you and the 
co-defendants here had an agreement as to the running 
expenses for the property at Eighteenth and T Streets? 
A. We did. 

Q. What was that agreement? A. We each bore one- 
third of the expenses. 

Q. Of the expenses? A. Yes, sir. 

Q. When did that operation or plan go into effect with 
respect to the death of your wife? [35] A. Several 
months afterwards. 

Q. How long did that plan continue in operation? A. Tt 
continued up until a month after the filing of the suit. 
Up until that time the same plan was in operation. 

Bv Mr. Dodson: 

Q. I think, Mr. Moore, you were the attorney for the 
estate of Rachel Guy Moore, were you not? A. Yes, I 
was. 

Q. When the question came up of having this will ad¬ 
mitted to probate, was there any discussion at that time 
with reference to this declaration of trust? A. Only that 
the declaration of trust may be permitted to govern the 
real estate. 

Q. Was it with that understanding, then, that you con¬ 
sented to the probate of the will? A. It was. 

Q. Now, Mr. Moore, have you ever received any account¬ 
ing from any of these defendants in connection with the 
monies they have handled in connection with the running 
and operating of 1901 Eighteenth Street? A. I have not. 

Q. Have they ever shown you whether they have ap¬ 
plied any portion of the retirement fund to the satisfac¬ 
tion of the principal indebtedness on the house? A. They 
have not. 

*#***• 
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82 Plaintiff's Witness, Su sie A. Blackicell, Direct 
SUSIE A. BLACKWELL: 

Direct Examination [59] by Mr. Dodson: 

Q. Miss Blackwell, what is your full name? A. Susie A. 
Blackwell. 

Q. Where do you live, Miss Blackwell? A. 1752 S Street, 
Northwest. 

Q. And are you a notary public in and for the District 
of Columbia? A. Yes. 

Q. And were you a notary public on or about the 20th 

83 day of July, 1934? A. Yes. 

Q. I am showing you what has been marked Plaintiff’s 
Exhibit 1, which is a carbon copy of a deed. I will ask 
you if you will look over that and tell me whether you 
can recognize whether or not you have ever seen the 
original of that document? A. I believe I have. 

Q. And do you recall where you saw it? A. Yes. 

Q. Where did you see it? A. 1801 Eighteenth Street. 

Q. You mean 1901? A. 1901. 

Q. Was it at the Moore residence? A. Yes. 

Q. And did Mrs. Moore at that time sign the original of 
that document? A. Yes. 

Q. Was it signed in your presence? A. Yes. 

Q. Did she acknowledge the same to be her act and 
deed? A. Yes. 

Q. And what happened to the instrument after it was 
[60] signed and notarized by you? A. I handed it to 
Mrs. Moore. 

Q. And what did she do with it? A. She handed it to 
Mr. Moore. 

Q. On that deed, if you notice here on page 2, a cer¬ 
tificate—do you recall signing that certificate in addition 
to the acknowledgment on that deed? A. I remember there 
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Plaintiff’s Witness, Zeph P. Moore, Direct 

was a deed where I signed twice, and I believe it was 
just similar to this; where I signed my name on the sheet 
twice. I remember that clearly. 

##«'*** 


[64] Thereupon, ZEPH P. MOORE was recalled as a 
witness on his own behalf and was examined and testified 
further as follows: 

Direct Examination by Mr. Dodson: 

Q. Mr. Moore, I show you this batch of cancelled checks 
and ask you if you can identify them? (No response.) 

Mr. Dodson: In keeping with my opening state¬ 
ment that the accounting matter is for the auditor, 
I merely want to show the five hundred dollar check 
as such. 

Mr. Halper: What is the date of that check? 

Mr. Dodson: May 13, 1927. I would like to offer 
this check in evidence. 

The Court: All right. I understand what it is. 

(Check, dated May 13, 1927, for the sum of $500, 
and signed by Zeph P. Moore, was marked Plain¬ 
tiff’s Exhibit No. 5.) 

Mr. Dodson: This check for $500, dated May 13, 
1927, No. 2534, drawn on the Columbia National 
Bank of Washington, was signed by Mr. Zeph P. 
Moore. In the lower left-hand corner there is writ¬ 
ten this statement: “Deposit on account of pur¬ 
chase at auction sale of 1901 18th St. N. W.” 

This check is signed by Zeph P. Moore. 

Across the top of the check is the notation: 
“Zeph P. Moore, Attorney at Law, 1201 R Street, 
N. W.” 
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I would like to deal with these cheeks as a group, 
if your Honor please. And if there is no objection, 
I will show them to the attorney for the defendants. 

The Court: If you are dealing with them as a 
group, it is not necessary to examine each one 
individually. 

Mr. Dodson: All right. Thank you. 

The Court: What are the checks you are referring 
to now? 

[65] Mr. Dodson: These checks represent the pay- 
gg ments made to the Perpetual Building Association 

on account of the first trust and the payments 
mad^ to the Liberty National Bank on account ef 
the second. 

The Court: On this property? 

Mr. Dodson: Yes, on this property. 

By the Court: 

Q. Are they your checks and represent your funds? 
A. They are my checks and they represent one-half as 
being mine and the other half as being my wife’s. 

Q. What is the amount of money you paid on account 
of the first and second trusts, approximately? A. Ap- 
90 proximately $3,000. 

Q. That is the $3,000 which you referred to this morn¬ 
ing? A. Yes. 

By Mr. Dodson: 

Q. Are those all of your checks that you have? A. 
There may be others but these are the only ones I have. 

Q. Are there included in them certain amounts for re¬ 
pairs, improvements, and so on? 

Mr. Dodson: May I have this group of checks 
marked in evidence? 
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Plaintiff’s Witness, Janie E. Page, Direct 
The Court: All right. 

(A group of checks was marked Plaintiff’s Ex¬ 
hibit No. 6.) 

The Court: Is there any cross examination? 

Mr. Halper: Yes. 

****** 

JANIE E. PAGE: 

[68] By Mr. Dodson: 

Q. Your name is Janie E. Page? A. Yes. 

Q. You are the Miss Page referred to in Exhibit 2 
which was read here previously? A. Yes. 

Q. Now, Miss Page, during Mrs. Moore’s lifetime and 
prior to her death where did you reside? [69] A. At 1901 
Eighteenth Street, Northwest. 

Q. Was that the home of Mr. and Mrs. Moore? A. Yes. 
Q. Had there come a time when Mrs. Moore handed 
you a document? A. Yes. 

Q. I show you what has been identified as Government’s 
Exhibit No. 2 and ask you if you can recognize that? A. 
I do recognize this letter. 

Mr. Halper: That is Plaintiff’s Exhibit No. 2? 
Mr. Dodson: Yes. 

Mr. Halper: I thought you said “Government’s 
Exhibit No. 2.” 

The Court: He did, but it was just a slip. 

Mr. Dodson: Yes, I meant Plaintiff’s Exhibit 
No. 2. 

By Mr. Dodson: 

Q. Is that the envelope which was handed to you by 
Mrs. Moore? A. Yes. 
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94 Plaintiff’s Witness, Janie E. Page, Direct 

Q. How long before the death of Mrs. Moore did she 
hand it to you? A. I should judge about ten days, per¬ 
haps. 

Q. Did she give you any particular instructions with 
reference thereto? A. When she handed me the letter, she 
said, “Miss Janie, read what is on the top.” I said, “I 
will do so.” She says, “I want you to carry this out for 
me.” I said, “I will do so.” 

Q. Were you present at the same time prior to this 
when Miss Zita Dyson was also present? A. I think so. 
gj. " Q. Did you ever see her tear up any instrument at all? 
A. I think she tore up something but I don’t know what 
it was. 

Q. Did she tell you what it was? A. No. 

[70] Q. Now, Miss Page, what is your present occupa¬ 
tion? A. I am a retired school principal. 

Q. During her lifetime, did you work with Mrs. Moore? 
A. Yes, she was in my building for twelve or more years. 

Q. During that time did you have occasion to see her 
handwriting? A. Yes, almost daily. 

'■ Q Did she make reports to you in her handwriting? 
A. Oh, yes. 

Q. So, you are familiar with her handwriting? A. Per- 

95 fectly familiar with it. 

The Court: There is no dispute that this letter 
is in her handwriting. 

Mr. Dodson: I sav this because thev have denied 

* 

that it was so executed in their pleadings. 

Mr. Halper: I think we will admit this letter is 
in her handwriting. 

The Court: Now, it is an undisputed matter. 

Bv Mr. Dodson: 

* 

Q. When did Mrs. Moore die? A. I think it was 
February 13, 3935. 
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Q. What did you finally do with this document? A. I 
gave it to Mr. Moore. 

Q. Who was present at the time? A. Mr. Guy. 

Q. Was it read there at that time? A. No, it was not 
opened. I came into the room and showed it to Mr. 

Guy and said, “I am giving this letter to Mr. Moore at 
the request of your sister.” He said nothing. 

Q. Then you left the room? A. Yes, I left the room 
and went out to my apartment. 

Mr. Dodson: You may inquire. 

9 | 8 ' 

Cross Examination by Mr. Halper: 

Q. Do you recall the date when this letter was handed 
to you? [71] A. No, I can’t remember the exact date. 

Q. Do you recall the date when you handed it to Mr. 
Moore? A. I think it was the 13th of February. 

Q. The day on which Mrs. Moore died? A. Yes. 

Q. Do you recall the date she tore up the document? 

A. No, I do not. 

Q. Well, can you tell what the date was in relation 
to her death? 

The Court: In the first place, she does not (jg; 
identify the paper that was torn up, and in the 
second place, she does not remember the time. 

So, I don’t see why you need to question her on 
that. 

Mr. Halper: All right. That is all. 

Mr. Dodson: That is all. 

(The witness left the stand.) | 
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Thereupon ZITA DYSOX was called as a witness for 
and on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination by Mr. Dodson: 

Q. Your name is Zita Dyson? A. Yes, it is. 

Q. You are the Miss Dyson referred to by Mrs. Rachel 
Cuy Moore in Plaintiff’s Exhibit No. 2, which we have 
been talking about here in court? A. Yes. 

Q. During her lifetime, do you recall being in the 

101 P ro - <em ‘ e ID’S. Moore and Miss Page when she did tear 
up a document? A. To be perfectly truthful, it is difficult 
to remember. I know the talk about tearing it up but 
whether I was present when she tore it up I don't 
recall. 

Q. You know about talk of tearing it up? A. Yes. 

[72] Q. What do you mean by that? A. The will, I 
suppose. 

Q. Was it the will or the deed? A. T mean the deed. 
That is what T was referring to. 

Q. Do you know whether or not it was the deed which 
Mrs. Moore had torn up? A. \ don't know. 

Q. Do you know how long before she died there was this 

102 talk that you are describing now? A. 1 don't recall, be¬ 
cause during the last week or two before she died she 
was so very sick. 1 used to be there with her, but I 
don't recall the time. 

Q. Will you try to recall when the time was, according 
to your best recollection? A. Yes. 

Q. She died February 13. Would you say it had been 
about a month prior to that? 

The Court: Just what are you asking about? 

Mr. Dodson: That there was this talk. She does 
recall there was a talk of destroying some paper. 


Defendants’ Witness, Rosa B. Coleman, Direct 

The Court: Some paper? 

Mr. Dodson: She says the deed. 

By the Court: 

Q. Do you remember that talk was one month or one 
week or six months before Mrs. Moore died? A. Well, as 
I said before, inv memory is verv vague, but I should 
think it was at least a month away. 

By Mr. Dodson: 

Q. Did she tell you that she was writing also a letter 
bearing on the situation at the time? A. I don't recall 
that she did. 

By the Court: 

Q. Are you a school teacher, too? A. Yes, your Honor. 
Q. Did you also live at the same house? A. Xo, she is 
more of a girlhood friend of mine. 

The Court: Ts that all? 

Mr. Halper: I have no-questions. 

The Court: That is all. 

The plaintiff closed. 


The defendants called the following witnesses: 

ROSA B. COL KM AX: 

Direct Examination [ 75 ] hi/ Mr. Ilalper: 

Q. Will you state your full name? A. Rosa B. Cole¬ 
man. 

Q. How are you related to Rachel (i. Moore? A. A 
sister. 
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106 Defendants' Witness, Itosa />. Coleman, Direct 
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Q. Arc you also the Rosa B. Coleman who is made the 
executrix of her will? A. Yes. sir. 

Q. Do you remember any conversation with her or 
about any transaction concerning a deed to the property 
on Eighteenth Street? A. Yes, I did, when 1 went over 
in the morning: and she told me, “Sister, T have a deed 
here that Zcph lias drawn up in reference to this prop¬ 
erty. 1 want you to read it.” 

Q. Did you read it? A. 1 did. She says, after T read 
it, that she did not like it. She said she did not like it 
and she was not going: to sign that. 

Q. Xow, you say you read the deed ? A. Yes, and he 
wanted her to sign it. But she said, “1 would not sign 

• A J « 

it. 

Q. Xow, you read this deed and she said she did not 
like it? A. She says, “I do not like it and I am not going 
to sign it.” 1 don't know whether this is the same one 
(indicating). 

Q. Well, read that now. Have you seen the deed since? 
A. Xo. 

Q. Have you seen a copy of the deed since? A. Xo. 
She had kept it. 
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By the Court: 

Q. Did you read it at that time? A. Yes, I read it at 
that time and gave it back to her. 


[70] The Court: It is very hard to ask the witness 
to read the carbon copy and remember whether 
she read the original five or six years ago. It is 
difficult for her to remember whether that is the 
paper. 

T l >e Witness: 


She had this deed. 
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By the Court: 

Q. How do you fix the date of July 20? A. Will you ask 
that again? 

By Mr. Halper: 

Q. You said it was July of 1934. A. Yes. 

Q. Do you remember the day? A. No. It was when 

she was taken to her bed in July of 1934. 

Q. Now, what was the date of your visit to her when 

she showed von the deed? A. T went there everv dav. 

• •• * 

Q. What was the date when she spoke to you about this 
deed and handed it to you? A. Oh, about a month before 
she died, or possibly about that time. 

Q. About a month before she died? A. T think so. 

Q. At that time she told you she did not like the deed? 
A. She took it from under the pillow and gave it to me 
and 1 read it. 

By Mr. Halper: 

Q. N ow, Mrs. Coleman, when she showed you this deed 
which you fix at a month before her death, was that deed 
signed by her? A. No, not by her. 

Q. Was there a notary public seal on it? [77] A. I 
don’t know what was on it. 

Q. Was there any seal? A. No. 

Q. What was done, if you recall, by her with that deed? 
A. She had the deed and my brother-in-law came into the 
room and asked her for the deed. He said, “Rachel, did 
you sign that deed?” and she said, “No, and I do not 
intend to sign it.” He said, “Why?” and she said, “1 
have other reasons.” He stood for a minute and looked 
at her and says, “You are a dirty dog, your sentiments 
are the sentiments of hell.” After he said that I told 
him to get out of the room. 
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By the Court: 

Q. Can you fix the date of this discussion? A. I think 
it was about a month, possibly—she was very ill and T 
had taken her out of bed and put her on the couch 
when she mentioned the deed. She says, “T have changed 
my mind and I would not sign it." When he expressed 
himself by calling her a dirty dog I drove him out of the 
room. Then she tore it up in bits and it never got back 
in his hands. She had it torn up in bits and gave it to 
me. She said she was going to make a will. 

By Mr. Hal per: 

Q. What did she say? A. She was going to make a 
will instead. 

Q. This day? A. Xo, instead, she said. 

By the Court: 

Q. What did you do with this torn-up paper? A. T 
think l have it right here. 

By Mr. Halper: 

Q. Is this it (indicating)? A. Yes, that is it. She tore 
it up and I said, “.Rachel, you had better give it to me." 

[78] The Court: I had better look at it. 

By the Court: 

Q. You had this all the time? A. Yes, here are all the 
papers. 

The Court: Gentlemen, do you want to come 
up and watch me unfold this matter? 

(Counsel for both sides approached the bench 
and conferred with the Court, in a low tone of 
voice, as follows): 
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By the Court: 

Q. Bid you say that the deed had not been signed, or 
do you know whether it had been signed? A. She said 
she was not going to sign it. She said, “I do not intend 
to sign it.” 

The Court: There is some writing on these pieces 
of paper. 

Mr. Dodson: Yes, apparently by the notary pub¬ 
lic. 

The Court: Well, I am afraid it would take too 
long to try to piece these small bits of paper to¬ 
gether. 

Mr. Dodson: We would like to unscramble it, 
your Honor. 

The Court: I think counsel can do it in the 
presence of each other and in the presence of 
somebody else, if you wish to. 

Mr. Halper: I think we can agree that it would 
take quite some time to piece these papers to¬ 
gether. 

Mr. Politz: This is worse than a cross-word 
puzzle. 

The Court: It would take several hours to put 
this together in a complete pattern. The frag¬ 
ments that 1 am putting into this envelope are 
capable of starting the piecing together of this 
whole puzzle. Now, Mr. Clerk, I will hand you 
this envelope. 

The Clerk: Yes, your Honor. 

The Court: Let us proceed with the examination. 

(At the conclusion of the foregoing conference, 
counsel [79] returned to the trial table, and the 
trial proceeded as follows): 



40 


11S Defendants’ Witness, Rosa B. Coleman, Direct 

By Mr. Halper: 

Q. Now, Mrs. Coleman, then the deed was torn up in 
your presence? A. No, not in my presence. She had torn 
it up in the morning, and when I went back again I found 
it torn up. I went home every night and came back at 
9 o’clock in the morning. She had it under her pillow 
and gave it to me the next day for my keeping. She said, 
“I tore it up.” 

Q. Now, then, did you know about the letter that she 
wrote? A. I don’t know anything about that. 

119 Q- About the letter she wrote to her husband? A. 
She never told me she was going to write and it was a 
surprise to me. 

Q. The first time you saw this letter was when the 
will was read? A. Yes. 

Q. That was soon after her death? A. Yes, soon after 
her death. 

Q. Did she make any statement at all about this letter? 
I mean about the subject-matter of the letter. A. No, she 
did not tell me anything about the letter. I didn’t know 
who was going to write it. 

Q. After she said that she did not like Mr. Moore’s 
deed, what did she say she was going to do with the 

120 property? A. She told me she was going to make a 
will and to see a lawyer. She said she was going to 
make a will and take it to a lawyer. She said, “I want 
vou to take it to the lawver”—and this was a rough 
copy of the will which was written by Zita Dyson—who 
was Mr. Bauman. I told him, “Mr. Bauman, here is what 
she wants.” 

*•••*• 

[S3] Q. Now, Mrs. Coleman, you testified at the time 
that Mrs. Moore brought the deed that you have here in 
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this envelope that there was nobody who had signed that 
deed. A. She had not signed it and she told me she was 
not going to sign it. 

Q. Had you seen it signed? A. No, I had never seen 
it signed. 

Q. What did she tell you afterwards? A. She was going 
to have a will drawn up. She was not going to sign that 
deed. 

[84] Q. You also testified to Mr. Halper that this tear¬ 
ing incident occurred about a month prior to her death? 
A. Well, I could not say positively. 

Q. Didn’t you testify to that? A. I might be vague 
in that. I know she was very sick when this happened. 
She tore that up. That was my testimony. 

Q. Then, you want to change your testimony? A. I 
have not changed it at all. 

Q. You testified under direct examination from Mr. 
Halper that this tearing of the deed incident took place 
about a month prior to the death of Mrs. Moore. A. 
Well, I don’t have the exact date, because it has been 
so long. 

Q. So, now you say it took place prior to the execution 
of the will? A. Well, let me tell you that she tore up 
that deed before she made the will. 

Q. So the date of the will is October 15? A. I believe 
so. 
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The Court: I think it was on that date. 

Mr. Halper: Yes. 

By Mr. Dodson: 

Q. So, prior to October 15, 1934, she tore up this 
paper? A. She tore it up before she made the will. 

Q. It wasn’t a month before she died? A. I cannot 
answer that. 
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Q. Was Miss Zita Dyson present when she tore it up? 
A. I don’t know, because I wasn’t there until the morning. 
I used to go home at night. She tore it up while I was 
away. She showed it to me, the tom-up paper, the next 
morning. 

[85] Q. You testified she handed the paper to you and 
you read it? A. Yes. She tore it up that night and in 
the morning told me to look at the deed. 

Q. You saw it in this blank form with nobody’s signa¬ 
ture on it before it was torn up? Look at it. A. Yes. 
I looked at it and it was that way. 

Q. When did you discover that it was tom? A. The 
next morning when I went there I was shown that it was 
torn up. 

*«■*#** 


[90]. 

REBECCA G. COLEN: 

Cross Examination by Mr. Dodson: 

Q. Mrs. Colen, it was no accident, was it, that you hit 
upon a one-third basis on the sharing of this expense? 
A. Never considered one-third, even settling up the ac¬ 
counts. 

Q. I don’t think you quite understood me. You had 
this agreement about the one-third basis after you knew 
about this letter, did you not? A. No. 

Q. As a matter of fact, you knew about this letter with¬ 
in two days after Mrs. Moore died? A. We didn’t make 
any agreement at the time that letter was read to us. 
There was nothing said then. 
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Q. But, when you did make an agreement about the 
part Mr. Moore would pay— A. (Interposing) It 
wasn’t— 

Q. (Interposing) Mrs. Colen, when you were making 
your agreement [91] as to the share Mr. Moore was to 
pay, it was after you had knowledge of the contents of 
this letter? A. Yes; but I will say it in this way— 

Mr. Halper: I don’t know what share he is talk¬ 
ing about. 

Mr. Dodson: I will make myself plain. 

By Mr. Dodson: 

Q. The arrangement you had together, the three of 
you, Mr. Moore, yourself, and Mr. Guy, whereby he was 
to pay one-third of the running expenses of the house, 
was made after you had knowledge of the contents of this 
letter? A. That had nothing to do with the agreement 
of the one-third. 

Q. But, if you will answer that question— 

By Mr. Dodson: 

Q. Now, Mrs. Colen, when the question came up as to 
Mr. Moore’s relationship with the property, that ques¬ 
tion came up immediately upon the death of Mrs. Moore, 
did it not? A. No. 

Q. It didn’t come immediately? A. No. He only read 
the will and read the letter. We made no comment at 
that time. We sat silently. 
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By Mr. Dodson: 

Q. Now, Mrs. Colen, when the question came up as to j 
Mr. Moore’s relationship with the property, that question 
came up immediately upon the death of Mrs. Moore, did 
it not? A. No. 
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Q. It didn't come up immediately? A. No. He only 
read the will and read the letter. We made no com¬ 
ment at that time. We sat silently. 

Q. At least it came up to this extent: he asked you to 
sign on the letter an acknowledgment that you had seen 
it, did he not? A. Yes; he asked that. 

Q. Didn't he say to you that he was perfectly willing 
to abide by the contents of the letter? A. No; he never 
did say that. 

Q. Didn’t you tell him at that time you were going to 
23 ^ rely on the will rather than the letter? A. I said nothing 
like that. But, of course, the will was there and we would 
go by the will. We said nothing with reference to the 
letter, what we were going to do with reference to the 
letter, never. 

Q. Didn’t the trouble come about this way, when Mr. 
Moore asked [92] you folks to sell? A. No. 

Q. Didn’t he tell you that it had been getting along for 
four or five years, and he wanted you to do the rest of 
the things which the letter— A. (Interposing) No; he 
never had that conversation with my brother and my¬ 
self. 

Q. He never requested you to sell so he could get his 
132 one-third? A. No; he never brought it to the both of 
us. 

Q. Didn’t you testify to the Judge that he was asking 
to sell? A. No. 

Q. Or that he was asking for his third interest? A. He 
may have asked that. He didn’t ask it of us. 

Q. You didn’t say that? A. Well, did I? I am a little 
excited. I am trying to tell the truth. Judge, your 
Honor, I would like to say a word about the one-third. 
There was no such thing as one-third. We .just let him 
pay one-third on little current expenses. We took charge 
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of the house completely and paid along around seventy 
dollars and very often eighty dollars, according to how 
the premises were rented. Some got vacant and a little 
smaller payments had to be made. 

Q. You mean to say to the Court now, Mrs. Colen, 
that you didn’t have a one-third arrangement on the 
electric bill, on the gas bill, and the fuel bill? A. He 
may have used the three to do the dividing, after the 
tenants paid in—I will give you a concrete idea of that. 
You may bring that book, too. I will take a small amount, 
because I think that is easier. Take, for instance, the 
local expenses, forty dollars. Sometimes the tenants may 
not have paid but twelve dollars. That is taken out of 
the forty, leaving twenty-eight dollars. All that he would 
perhaps use his three there for, that three would go into 
the twenty-eight; and that twelve would be added on to 
us. Therefore we would be paying more than what he 
called the [93] two-thirds. 

Q. Here is the situation: take this month of April. He 
made this account up in your presence always when you 
had your little accounting? A. No. I sat at one place 
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and he wrote; could hardly tell what he was writing. 

Q. This was all done while you all were sitting there, 
and you had your little cash expense, as a rule? A. Yes. 
Q. April 8, 1940, gas, $16.77; electricity, $13.31; fuel 


oil, $34.58; and those things total $64.66. Now this $12 
represented something that you allowed on the tenants; 
was that not correct? A. Yes. 

Q. And he took that off, which left a balance of $52.67. 
A. $52.66. 

Q. And you would divide that by three? A. That was 
his own way of doing the arithmetic. 

Q. It was done month by month? A. Yes; but he used 
the three. 
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Q. You never objected to the three, did you? A. Well, 
go ahead. 

Q. Did you ever object to the three? A. That is where 
he claims one-third, but he is not paying one-third when 
the tenants pay that. 

Q. Did you ever object to this three? A. No; I let him 
put down the three. 

Q. That month he paid $17.55. A. Yes, sir. 

Q. Then, you deducted that from the total of $54.66, 
which made a total contribution of $47.11 that you all 

137 look care of? A. Yes, we did, by your accounts there, and 
he paid $17. 

Q. Wasn’t that the regular formula every month? A. 
Yes; in the little current expenses. 

[94] Q. That’s right. That was the formula, month by 
month. That didn’t vary at all. He didn’t divide this 
sum by six, did he? A. No; but you see he is not pay¬ 
ing one-third. 

Q. You are not paying it either. That is what the ten¬ 
ants had been contributing, which you allowed for ten¬ 
ants, isn’t it? A. For tenants? 

Q. Yes. A. No, the rent that the tenants paid. 

Q. In other words, that was the contribution you gave 
both of you credit for? A. We considered that $17 not 
near as much as he would pay for an office room; and 
he was living there. 

Q. But I am trying to find out if that was not the 
formula you used every month? A. It was his formula. 

Q. And you performed on that formula every month, 
did you not? A. Oh, I let it go; let many things go with 
him. 

Q. And you continued that formula until after this suit 
was filed, did vou not? A. After the suit was filed? 

Q. Yes. 
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By Mr. Dodson: 

Q. What you are saying is this: that this amount va¬ 
ried. A. We didn’t have that. That book only came after 
a year. 

Q. For four years, at least, you followed this method? 

A. Yes. 

Q. After you arrived at monthly expenses and allowed 
what credit was going to be allowed as far as roomers 
were concerned, whatever that balance was, it was always 
divided by three? A. Well, he used the three. 

Q. Now, there was never any question between you 140 
and Mr. Moore about [95] rent, was there? A. We didn’t 
make him pay rent. 

Q. He never did pay it; and there was never any oral 
agreement or any kind of agreement for him to pay rent, 
was there? A. We didn’t call it rent. We just let him 
stay there and pay a little. Sometimes he could pay very 
little. It would be satisfactory with us on account of the 
sister. That was my twin. 

Q. Were you willing to abide by what your sister said 
in her last letter in every particular? 

Mr. Halper: Your Honor, I think counsel is try¬ 
ing to get the witness to do your Honor, has finally J.41 
to do, to interpret that letter. 

The Court: I asked her some questions along 
that line. I will let him ask the questions. 

Mr. Halper: His question is a little different, 
he asks: Are you willing to do what the letter 
speaks of. I am not sure myself just what the 
letter means. 

Mr. Dodson: This is an intelligent witness. 

The Court: I don’t know that her answer would 
be binding on her, even if she said; I am quite 

I 
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willing to have this property subject to a trust, 

and so on and so on; unless she carried it out bv 

* 

consenting. Go ahead. 

By Mr. Dodson: 

Q. She says on page 1 of this letter, after speaking of 
what the title company lawyers had advised her: “They 
also informed me that any deed or will in which you”— 
she underscores you —“may be a party will (if it involves 
real estate), cause trouble.” Is there any question in 

143 ^ 0lir s ^ e was th en dealing with real estate rather 

than personal estate? A. In the letter it sounds that 
way. 

Q. Then she goes further and says this [96]: “I have, 
therefore, tried to provide for your sharing in all the 
rights and privileges, profits, and obligations in connec¬ 
tion with this piece of property.” Isn’t it your under¬ 
standing that she was then talking about the property 
at 1901 18th Street? 

The Court: Well, I so understand. That is 
really a question for me. 

Mr. Dodson: I think we ought to find out what 
she thought of this paper too, if your Honor please. 

The Court: I thought you wanted to ask her 
that question. You can ask her that question. 

Mr. Dodson: In my feeble way I was trying to 
ask that question. 

By Mr. Dodson: 

Q. Did you not regard that particular paragraph as 
dealing with 1901 18th Street rather than personalty? 
A. Well, she wanted him to remain there; wanted us to 
treat him nice, and if he didn't do right, put him out. 


I 
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Q. What do you think she meant when she said this: 
“I have, therefore, tried to provide for your sharing in 
all the rights, and privileges, profits, and obligations in 
connection with this piece of property.” A. As I just 
said, she wanted him to remain there and wanted us to do 
everything we could, and if we got along with him, he 
could remain. 

Q. Did you regard that as coming short of ownership, 
of a third interest? A. She didn’t mean it that way. 

Q. What do you think she meant by this: “Nat and 
Beckie will deal fairly by you”? [97] A. Because she 
knew our characteristics; that our characteristics w’as to 
do the very fairest by everyone we came in contact with; 
and that has been our motto, family motto, and she knew 
that; knew us both. 

Q. This final paragraph: “Do the best you can, and 
sell, and enjoy”—and she underscores enjoy with two 
lines—“the little I have been able to accumulate, and 
which I now gladly and lovingly pass on to the three of 
you.” Now, did you regard that as involving the real 
estate? A. No. 

Q. You thought that only involved the personalty? A. 
And other monev she might have had. She had the an¬ 
nuity and so on like that. 

Q. The $1,427 and some off cents which you and your 
brother received, did you apply that on the real estate? 
A. Yes; to the best benefit of the property, I did. 

Q. Did you pay it on the principal indebtedness of the 
real estate? A. Yes, about. 

Q. Now, you either did— A. (Interposing) Wait a 
minute. Mrs. Coleman—at that time we had to put in 
plumbing, about $1,200, to rent out the house, to the best 
benefit of the house. 

Q. Did you apply it on account of the principal in- 
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debtedness? A. Yes; you could call it that, the twelve 
hundred and something. 

Q. Did you or your brother receive any part of that 
money personally? A. No; we didn’t use any of it per¬ 
sonally. It went for the benefit of the place. 

Q. And did you give Mr. Moore a portion of that 
money? A. He wasn’t due that under the will; nothing 
due him under the will for that. 

Q. Didn’t you just tell me, in reply to my last question, 
that you regarded that last as applying to the annuity? 

149 A. Applying to the annuity? No. 

By Mr. Dodson: 

[98] Q. Mrs. Colen, I believe you testified yesterday, 
when I asked vou with reference to vour understanding 
of this last paragraph in this letter: “Do the best you 
can, and sell, and enjoy the little I have been able to ac¬ 
cumulate, and which I now gladly and lovingly pass on 
to the three of you.” I believe you testified yesterday 
that you regarded that as having to do with the per¬ 
sonalty and not with the real estate? A. Yes, I said 
that. 

Q. And you also said that the other paragraph which 

150 occurred higher up in the letter: “I have, therefore, tried 
to provide for your sharing in all rights and privileges, 
profits, and obligations in connection with this piece of 
property.” Now, you said that you understood that to 
mean that it fell short of ownership, in your opinion, of 
a one-third interest. A. Oh, yes. 

Q. And you do not regard that as— A. (Interposing) 
No; I knew what she meant by that. 

Q. You knew what she meant? A. Yes; thinking it 
over, I know. Would you care for me to state it? 
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Q. Yes. A. Well, the obligations were that he was go¬ 
ing to stay [99] there and we were not, and there were 
little obligations he should assume. Now, the rights, he 
had plenty of rights there. We gave it to him, plenty of 
rights in the house. 

Q. And privileges? A. Yes; he had privileges. 

Q. And profits? A. Yes; and profits. He knows when¬ 
ever we had it rented out fully, he paid very little; from 
one dollar to not over eight or ten or twenty. 

Q. And the obligations? A. I said that in the begin¬ 
ning; that he should assume some obligations, because he 
was living there. 

****••• 

[135] 

Mr. Halper: If the Court please, I might say that 
during the recess counsel examined those papers. We 
are convinced they are not all there so as to complete 
the document, but we do find these things: one is that 
we find evidence of the presence of two notary seals; 
we find evidence that there were apparently three papers; 
three sheets, because there is the back with its fasteners 
intact; -we find evidence of the signature of Rosa Cole¬ 
man, and evidence of two signatures of Susie A. Black- 
well. That is all. We do not find any evidence, as far 
as I can see, of the signature of Rachel Moore; and, 
by the way, that subscription in which delivery is men¬ 
tioned seems to be included in there, but that is as far 
as we can determine. But we are convinced, I think 
both of us are, that the fragments are not complete, so 
that if it w’ere put together it would disclose a completed 
instrument. Somewhere some of them have been lost. 


I 
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154 Exhibit I. 

This Deed, 

made this day of in the year one 

thousand nine hundred and thirty-four, by and between 
Rachel G. Moore, of the City of Washington, in the Dis¬ 
trict of Columbia, party of the first part, and Zeph P. 
Moore, Nathaniel Guy, and Rebecca Colen, also of the 
said City and District, parties of the second part. 

Witnesseth, that for and in consideration of the sum 

of Ten ..... Dollars, 

the said party of the first does grant unto the parties 

155 of the second part, in fee simple, the following described 
land and premises, situated in the City of Washington, 
District of Columbia, and known and distinguished as 
lot number Two Hundred and Forty-three (243) in M. 
F. Morris’ subdivision of Lots in Square One Hundred 
and Fifty-one (151) recorded in the office of the Sur¬ 
veyor for the District of Columbia in Liber 30 at folio 
92; together with all and singular the ways, casements, 
rights, privileges and appurtenances to the same belong¬ 
ing or in anywise appertaining, and all the estate, right, 
title, interest, and claim, either at law or in equity, or 
otherwise however, of the said parties of the first part, 

156 *o, or ou ^ sa ^ * anc * anc * P rem ^ ses * 

To Have And To Hold the same unto and to the use 
of the said parties of the second part, and the survivor 
of them, their heirs and assigns, in trust for the use 
and benefit of the holder of the indebtedness against the 
said property; to collect the rents, profits, and issues 
arising from its use and occupation and apply the same 
to the payment of the recorded obligations, taxes, re¬ 
pairs and improvements as they may arise, with full 
power in said parties of the second part, the Surveyors 
of them or the Trustee acting in the execution of this 










53 


Exhibit I 10 ‘ 

trust to sell and convey, lease, mortgage or otherwise 
dispose of said land and premises or any part thereof, 
from time to time when and as they may see fit: Any 
tenant, leasee, purchaser, or person lending money here¬ 
under, being fully discharged from all liability to see 
as the application of any rent, profit, or issues arising 
from its use or occupation, or of any purchase, money, 
or money lent; after the discharge of all claims against 
said property to apply the rest of the rent or proceeds 
of any sale or other disposition of said property as they 
may see fit. 158 

And the said party of the first part covenants that 
she will warrant especially the property hereby con¬ 
veyed, and that she will execute such further assur¬ 
ances of said land as may be requisite or necessary. 

Witness her hand and seal the day and year first 
herein before written. 

.(Seal) 

Signed, sealed and delivered 

in the presence of: ^59 


I hereby certify that this deed was delivered to Trus¬ 
tee Moore on the date hereof. 


Notary Public D. C. 
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a Notary Public in and for 
the District eby Certify that Rachel G. Moore, party 
to a certain deed bearing date on the day of , 

1934, and hereto annexed, personally appeared before 
me in said District, the said Rachel G. Moore, being 
personally well known to me as the person who executed 
the said deed and acknowledges the same to be her act 
and deed. 


161 Given under my hand and seal this day of 
1934. 


Notary Public D. C. 


162 
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Plaintiff’s Exhibit II. 

1901 18th Street, N. W. 

January 30, 1935 

Dear Zeph: 

I am writing this letter to inform you that I tore 
up and destroyed the deed I had you make for 1901 
18th St., for the reason that after submitting the deed 
to the examination of two title lawyers I was informed 
that, that deed was incorrectly drawn and would cause 
a great deal of trouble after my death. 

They also informed me that any deed or will in which 
you may be a party will (if it involves real estate) 
cause trouble. 

I have, therefore, tried to provide for your sharing 
in all the rights and privileges, profits, and obligations 
in connection 'with this piece of property. 

I tore up the deed in the presence of Miss Janie Page 
and Miss Zeta Dyson. 

Please believe me I have tried to be fair, may be, a 
little more than fair. Nat, and Beckie will deal fairly 
by you, and I hope all three of you will get along ami¬ 
cable. 

Do the best you can, and sell, and enjoy the little I 
have been able to accumulate and which I now gladly and 
lovingly pass on to the three of you. 

Your wife, 

(signed) RACHEL G. MOORE 
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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 8033 


ZEPH P. MOORE, Appellant 
vs. 

NATHANIEL L. GUY and REBECCA F. COLEN, 

Appellees 


BRIEF FOR THE APPELLEES. 


Counter Statement of Facts. 

In the Trial Court the appellant sought to impress a re¬ 
sulting trust on real estate (Appellant’s App. p. 1). The 
basis of the claim was a letter to the appellant from his wife 
(Appellant’s App. p. 55). The trial of the case consumed 
two days and was stenographically reported (Tr.). On 
April 4,1941, immediately upon the conclusion, of the hear¬ 
ing, the Court rendered an oral opinion, which was likewise 
stenographically reported, in which was stated the findings 
of facts (Appellees’ App. p. 1). Some time later a for¬ 
mal statement of the findings of facts and conclusions of 
law were submitted to the Trial Judge and signed by him. 
This was on May 14, 1941 (Appellees’ App. pp. 10-12). 
However, on the original findings of facts the following 




2 


marginal notation was made in the handwriting of the 
Trial Judge (Tr. 8): 

Note: At the conclusion of the trial of this case on 
April 4, 1941—the Court rendered an oral opinion in 
which was stated the findings of facts, which was sten- 
ographically reported but has not been transcribed. 
In the absence thereof the Court now files the 'within 
findings according to best recollection. 

(s) W. CALVN CHESNUT, 

U. S. District Judge. 

(Tr.) 


Summary of the Argument. 

1. The Court found, upon a full hearing of the facts, 
that the deed from appellant’s wife, though duly executed, 
wms not delivered. The findings of the Trial Court as to 
this issue are fully supported by the evidence and should 
control. 

2. The fact that the husband paid a portion of the pur¬ 
chase money of the real estate and had the conveyance 
taken in the name of his wife, raises a presumption that 
the purchase and conveyance to the wife, of a one-third 
interest, wrns a gift to the wife. 

3. The letter of January 30, 1935, fails to satisfy the 
statute of frauds. 


ARGUMENT. 

1 . An examination of the Court’s oral findings of fact, 
made immediately following the conclusion of the testi¬ 
mony, indicates that the trial judge carefully and fully con¬ 
sidered the testimony (Appellees’ App. p. 1). The Court’s 
findings on the issue of the delivery of the deed is fully 
supported by the evidence. The Court found there was no 
delivery. The findings of a Trial Court, if fully supported 







by the evidence, are controlling on appeal. Lipski v. 
Burch, 63 App. D. C. 104, 69 F. (2d) 842. 

2 . It is definitely established by the authorities in this 
jurisdiction that where the purchase money is paid by the 
husband and the conveyance of the land taken in the name 
of the wife, the presumption is that the purchase and con¬ 
veyance is a gift to the wife. McCartney v. Fletcher, 11 
App. D. 0. 1; Ockstadt v. Bowles, 34 App. D. C. 58; Fry v . 
National Savings and Trust Company, 53 App. D. C. 191, 
289 F. 589; Ciffo v. Ciffo, 44 App. D. C. 217; Fosters v. 
Hoover, 69 App. D. C. 66, 98 F. (2d) 595. 

The appellant did not overcome the presumption of a 
gift raised bv the fact that he contributed one-third of the 
purchase money of the land, the conveyance being taken in 
the name of his wife. 

3. The letter of January 30, 1935, does not satisfy the 
requirements of the statute of frauds, and “does not 
amount to a declaration of a present trust, nor is it evi¬ 
dence of the creation of a trust in the past.” 

In Tschiffely v. Tschiffely, 70 App. D. C. 386,107 F. (2d) 
191, a father borrowed a sum of money from his son to im¬ 
prove some real estate, and the son refusing to accept a 
note to evidence the debt, agreed with the father that the 
latter hold the property in trust for the son. It was claimed 
that as evidence of the agreement the father executed a 
declaration of trust in the form of a letter to his son: 

“I deem it expedient and more in keeping with strict 
business principles, that I transfer unto you or your 
estate the title to the Ridge Street properties. It is 
true that the three girls understand that these proper¬ 
ties are to be willed to you or to your estate by the last 
survivor in compensation for money loaned to repair 
and improve these properties, however, in the event 
Kate should bear children these secondary heirs might 
not agree to a verbal understanding in the matter, and 
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hence any future litigation would prove distasteful 
and ruinous to all parties concerned.” 

The beneficiaries of the son sought to enforce an express 
trust in the property contending the letter evidenced the 
trust. The complaint was dismissed because the writing 
did not satisfy the statute of frauds. The Court said: 

“The writing in the instant case clearly fails to sat¬ 
isfy the statute. It evidences a desire to transfer prop¬ 
erty in payment of a loan. It seems to describe some 
family understanding with respect to the ultimate tes¬ 
tamentary disposition of the property referred to. It 
does not amount to a declaration of a present trust, 
nor is it evidence of the creation of a trust in the past.” 

Appellant seems to think that the conduct of the parties, 
in sharing the operating expenses of the property, lends 
support to his case, hut such conduct is not evidence of the 
declarant’s intentions. 

In Brubaker v . Lauver, 322 Pa. 461, 185 Atl. 848, Lauver 
was issued a policy of war risk insurance on June 6, 1918. 
He named his sister Mary beneficiary. On July 4, 1918, he 
wrote to her: 

“Well I have taken out $10,000, insurance made it 
to you but if anything should happen I want it all di¬ 
vided equal amount them all and the balance of my 
belongings to, as Milton has that, I wrote to him too, 
so that they all know.” 

Lauver was killed in action March 11, 1919. The pro¬ 
ceeds of the policy -were awarded to his sister Mary, pay¬ 
able in monthly installments of Fifty-seven Dollars and 
Fifty Cents ($57.50). Mary divided the money among her 
brothers and sisters for over thirteen years and then re¬ 
fused to make any further division. A bill in equity by the 
brothers and sisters sought to impress a trust on the in¬ 
surance proceeds. It was held; that expressions of a wish, 
desire or recommendation that the transferee of property 
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use or dispose of it in a specified manner will not give rise 
to a trust; that precatory words as to the disposition of 
property will not create a trust; that the conduct of the 
transferee in treating the property as subject to a trust is 
not evidence of the original owner’s intention and cannot 
impress a trust upon it, if in fact there was no trust. 

It is respectfully submitted that the judgment of the 
Trial Court should be affirmed. 

JACOB N. HALPER, 

1511 K Street, N. W., 
Washington, D. C. 

JACK POLITZ, 

1010 Vermont Avenue, N. W., 
Washington, D. C. 

Attorneys for Appellees. 
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137 Mooke vs. Guy, et al . 

Civil Action No. 6445 
Supplemental Transcript 
Court’s Oral Opinion 

Findings of Fact and Conclusions of Law. 

(Filed Mar. 3,1942.) 

The Court: Well, gentlemen, I have listened to the tes¬ 
timony with interest in this case, and also to the argument 
of counsel. I have pretty definite views as to what the facts 
show; and I have been much instructed by counsel as to the 
legal effect of the facts, according to their respective con¬ 
tentions. 

I think I shall dispose of the case now, without further 
consideration, in view particularly of the fact that my spec¬ 
ial assignment to this Court ends this week, and this is the 
last trial day. 

Now, the complaint in this case, which was filed April 3, 
1940, seeks the incidental appointment of a receiver for 
certain real estate in Washington, but, particularly and ul¬ 
timately and primarily, what is requested is to impress a 
trust on the real estate for the benefit of the plaintiff, as 
against the holders of the legal title, who are the defend¬ 
ants in the case. 

Now, the trust that is sought to be imposed upon the real 
estate is set up in, or explained as set up in, Exhibit 1 filed 
with the complaint. To understand that, it is necessary to 
state some of the things that are really not in controversy 
in the case. 

The plaintiff is a lawyer who has been practicing in 
Washington for quite a number of years; and about 1919,1 
think he said, he married his wife, who was a school teach- 
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er in Washington, and they lived here together until the 
wife died on February 13, 1935. Through their respective 
activities, they had accumulated certain savings which they 
had invested in real estate. The plaintiff has bought at 
least two separate properties and he had put the title there¬ 
to in his wife’s name. His wife had bought a third piece of 
property, the title to which was put in her own name. 

Now, that was the situation which existed with respect 
to the property in July of 1934. By the time the wife 
138 had become quite ill and, apparently, it was fairly 
plain to the husband and the other relatives that she 
had a mortal illness from which she could not recover, and 
her death therefore apparently was anticipated within a 
comparatively short time. That being the situation, the 
plaintiff, being a lawj’er, drew three deeds: first, as to the 
property which he had paid for and put in his wife’s name, 
he drew what is called a deed of trust affecting the prop¬ 
erty to secure an alleged indebtedness of $10,000.00 repre¬ 
sented by a promissory note payable to one Julia Taylor, 
and the deed of trust to secure the payment of that sum. 
There was, as a matter of fact, no sum due to Julia Taylor. 
While she was a living person, she was referred to by the 
plaintiff or his lawyer in this case as a straw woman, or a 
nominal person. Then the equity in that same property 
was transferred by deed from the wife to a brother of the 
plaintiff, who had no personal interest in the property and 
paid no consideration for it. 

Now, the object of this transaction, rather nominal or 
fictitious on its face, or whatever you please to call it, is 
not entirely certain in this case, but it is not the controlling 
feature and is mentioned only as an introduction to the 
third deed, which is somewhat important. 
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The husband contends that during his wife’s lifetime and 
during the time that she owned this property which is situ¬ 
ated at 1901, I think, 18th Street, in Washington, which I 
believe now is an apartment house—plaintiff contends that 
he paid one-third of the cost of the acquisition of that prop¬ 
erty. Apparently it was bought at auction in 1927 at a 
price of $15,500.00, of which the plaintiff said he paid 
$500.00 as a down deposit. He also contends that from 
time to time thereafter lie paid other sums aggregating 
$3000.00, and that the total equity in the property at that 
time, in July, 1934, was about $9,000.00, his wife having 
paid the other two-thirds. 

Now, this deed, this third deed, undertook to grant the 
property by conveyance from the wife to three persons, the 
plaintiff, and the grantor’s brother, Nathaniel L. Guy, and 
her sister, Rebecca F. Colen, who are the two defendants 
in this case. The language of the deed is a little unusual 
but, in substance, we can assume that it conveyed a third- 
interest to the husband. 

All three deeds are said by the plaintiff to have 
139 been executed on this 20th day of July, 1934; and ap¬ 
parently it was not contemplated that any of them 
should be immediately recorded. 

So far as the third deed was concerned, which related to 
the property involved in this case, the wife’s property, that 
bore an unusual notation at the end of the paper, which 
provided a form for the notary to certify that the paper 
has been delivered during the lifetime of the grantor. The 
explanation of that somewhat unusual endorsement is that 
it was not proposed by the plaintiff to have that deed rec¬ 
orded until after his wife’s death, and it was thought that 
if it was not placed to record until after the wife’s death, 
some title examiner might question the delivery during her 
lifetime and refuse to pass the title. 
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Xow, there is some conflict in the evidence as to whether 
this third deed was ever, in fact, executed and delivered on 
the date that it bears, July 20, 1934. I think the prepon¬ 
derance of the evidence justifies the conclusion of the fact 
that it was executed on that date. With respect to whether 
it was delivered, the circumstances are substantially as 
follows: The husband and wife were both present; there 
was a notary public present. Undoubtedly, the first deed, 
the deed of trust securin'? $10,000.00 was executed; like¬ 
wise the second deed for the equity in the property to the 
plaintiff's brother; and undoubtedly, I think this third 
deed was there at the time. If we assume—and I think I 
should find that the wife did sign the deed and acknowl¬ 
edge it and the notary affixed her seal to this postscript 
certificate that I have referred to—the paper was not physi¬ 
cally thereafter handed to the plaintiff. The plaintiff was 
a lawyer; had his office in that building where the papers 
were executed, in the joint home of the husband and wife, 
and he says the papers were left, all of them left, in the din¬ 
ing room. So, hence, he did not take physical charge of the 
deed at the time. 

Xow, the next we hear about that deed for a certainty is 
that some time about the first of October, or before the fif¬ 
teenth of October, the wife physically destroyed the deed 
by very carefully tearing it up into very small pieces, and 
she delivered it to one of her relatives who produced it in 
this Court as a witness in the trial of the case. It is not 
possible to certainly tell from the scraps of the papers 
whether the wife signed it or not, but I am as- 
140 suming that she did. 

I find, as a matter of fact, that the paper was 
never absolutely and unconditionally delivered by the wife 
to the husband; and I think the certificate on there and all 
the facts and circumstances together lead to the necessary 
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conclusion of fact that, while the paper was executed by 
the wife, it was still intended to remain under her control 
during her lifetime, subject to her pleasure. Certain that 
she was in physical possession of it and that she did defin¬ 
itely destroy it some time on or before October 15, 1934. 

Xow, the husband, apparently, was not advised that the 
deed had been destroyed until after his wife's death. It 
happens, though, that after the deed was destroyed, the 
wife executed a will and in that will she left by devise this 
property, this real estate, specifically to her brother and 
sister who were named, and who are the defendants in this 
case, as joint tenants. The will speaks for itself in that 
regard. The husband was not left any interest whatever in 
that particular property, but he was made residuary 
legatee and, I suppose, devisee in the will, and received 
property worth seven hundred dollars, I believe, in the dis¬ 
tribution of the estate. 

Xow, it also appears quite clearly in the evidence that, 
under date of January 30, 1935, the wife wrote a letter ad¬ 
dressed to her husband and gave it to her friend, a Miss 
Page, who was also a school teacher, the mistress of a 
school, and lived in the same house as a tenant; and di¬ 
rected on the envelope in which the letter was contained— 
and I think the envelope was sealed—not to deliver it until 
after her death to her husband; and after the death of the 
wife, which occurred on February 13, 1935, this envelope 
was delivered by Miss Page to the husband about the same 
time the will which the wife had made was exhibited and 
read, and which was subsequently probated. 

It may be noted in passing that the husband recorded the 
deed of trust for $10,000.00 on February 12, 1935; and the 
deed for the equity to the husband’s property, which was 
also executed on July 20, 1934, was, I believe, recorded in 
the subsequent May. 
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Now, the letter which was driven to the husband after 
the wife’s death is filed as an exhibit with the complaint 
and has been several times referred to in this case. It is 
not necessary to read it again here. It is, however, 
141 that letter which is the basis of the relief sought in 
this suit. As 1 construe the complaint and the 
prayer for relief, it is that this letter constitutes a declara¬ 
tion of trust, of a one-third beneficial interest in and to this 
InIi Street property in favor of the husband: and the* ques¬ 
tion in the case is whether under the law and the facts, it 
constitutes a valid declaration of trust. 

On considering the facts and law. I hold that it does not 
sufficiently create the trust that it sought to be established. 

Now. the plaintiff advances two or three different 
theories, in the first place, it is suggested that because he 
paid a certain amount of the cost of acquisition of this 18th 
Street property, he was entitled to a resulting trust for his 
benefit, although the whole title was in his wife’s name. 
He. of course, was a practicing lawyer, and, presumably, 
knew that if lie wanted to insist on an interest of ownership 
by virtue of whatever contribution he made it would have 
been quite appropriate for him to have drawn papers to 
that effect. Counsel for the defendants refer to cases here 
holding that, ordinarily, contributions of that sort made 
by the husband to the wife are presumably gifts to the wife. 

I think, therefore, there is no basis for the contention 
that the husband was entitled to a resulting trust in the 
property. I think that there are other objections to any 
such holding. The basis for it is purely his own statement 
of his partial contributions. Just how much he actually 
advanced toward the original acquisition of the house is 
not entirely clear, lie says it amounted to at least 
$8,000.01), or one-third of the equity in the house at the time 











of this transaction. The defendants dispute that conten¬ 
tion, and seem to contend that lie did not contribute any 
of his own money toward acquisition of these premises. I 
am assuming, however, that he actually did make some 
contribution toward the acquisition of the house. The next 
theory he sets up is that the deed, which was dated duly 2(1, 
and subsequently destroyed by the wife, clearly did create 
an interest in the plaintiff. "Well, certainly, if it was an ir¬ 
revocable deed, it did: that is to say, if it had been deliv¬ 
ered, and it was for an adequate consideration, whether 
monetary or love and affection, and had been exe- 
142 cuted. in that event, if the plaintiff was relvinir upon 
that deed, he should have filed a different type of 
complaint. He should have set tip the deed as one which 
had been fully executed and delivered and created a vested 
interest in him, and that it had been destroyed without his 
authority. Now, I do not think that is the situation because 
1 do not think that the deed was ever absolutely delivered 
to him in the first place, but was always intended to be 
subject to the control of the wife, as grantor: and there 
is evidence in the case, quite a bit of evidence in the case, 
which would explain why she desired to keep that control 
over the property. Whether that was a just position on 
1 er part or not, I am not undertaking to decide. 

Then, I think the actions of the plaintiff in this case are 
inconsistent with any idea that he was really relying, or 
intending to rely, on the destroyed deed, lie made no pro¬ 
test as to the impropriety or lack of authority for its de¬ 
struction at the time it was destroyed, and made none until 
after the beirinnintr of the trial of this case: and the com¬ 
plaint, as I read it, does not set up any contention that he 
had any absolute unconditional interest vested by virtue of 
this deed, or that the deed was destroyed by the wife with¬ 
out authority. If that had been the position, I think the 
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complaint would have presented the issue; and it does not 
so present it, as I read it. Of course, the complaint, I sup¬ 
pose, could be amended in this respect, but I have no formal 
application to that effect. I think it rather late for such 
application and I would be hardly disposed to grant it in 
this case, although amendments are rather liberally al¬ 
lowed. in view of my conclusion of the fact that the paper 
never was absolutely delivered. 

Therefore, the only basis on which the plaintiff can re¬ 
cover is the third contention he sets up, that the letter of 
.January .‘10, 1985, constitutes a valid declaration of trust. 

Xow. as a matter of law, on the face of the paper. I think 
that is not so. I do not put the interpretation on the paper 
that counsel for the plaintiff does. Instead of my reading 
the paper in accordance with plaintiff's contention, as a 
present declaration of trust, effective as of January 30, 
1933, some two weeks before the wife’s death, I think this 
letter is an explanation intended as a personal explanation 
to the husband of why the wife was not making any pro¬ 
vision for the husband in regard to this property. 
143 Instead of it being an affirmative making of pro¬ 
vision. I think it i> a letter explanatory of why no 
provision was made. 

“I am writing this letter to inform you that I tore up 
and destroyed the deed I had you make for 1901-lSth 

Street, for the reason.and she gives the reason that 

her lawyers had advised against it, and says: 

“They also informed me that any deed or will in which 
you may be a party will (if it involves real estate) cause 
trouble." The trouble referred to undoubtedly was that 
the husband had indebtedness to various banks at the 
time, and the only reasonable interpretation of “trouble" 
anyone had given with regard to this letter is that putting 
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tin* title to the property, or a portion of it, in the plaintiff 
would subject it to judgments or claims by his then exist¬ 
ing creditors. 

She continues: 

“1 have, therefore, tried to provide for your sharing 
in all the rights and privileges, profits and obligations in 
connection with this piece of property." Now, the plain¬ 
tiff's counsel says—and I think with plausibility—that 
that carefully drawn, somewhat formal, precise language 
i> indicative of the wife desiring in some way to have the 
husband have some benefit in the property. But the ques¬ 
tion is not what was her general wish or desire, but what 
did she do along that line. What she said is: “I have 
tried to provide for your sharing in all the rights” and so 
on **511 connection with this property," referring to the 
1 sth Street property. 

Xow, counsel for the plaintiff, in reply to my question 
frankly states that that expression, "I have therefore tried 
to provide:" refers presumably to the will which she had 
drawn or executed after destroying the deed; and there is 
no other credible explanation in the cast* of how she had 
tried to provide for him which does not include the very 
important making of the will. 

144 Xow, if we turn to the will we see that, consistent 
with the recited advice she had received, she does 
not name the husband with respect to this property in the 
will, hut she leaves it absolutely in form to her brother and 
sister, as joint tenants, specifically devising the property 
and saying that it goes to the survivor and then going on to 
provide that they shall apply certain other funds to the 
partial reduction of the mortgages on the property. 
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Now, then, she adds in this letter to her husband: 
“Please believe that I have tried to be fair, maybe a little 
more than fair/' 

“Xat and Becky will deal fairly with you, and I hope 
that all three of you will get along amicably.” Counsel 
for plaintiff stresses the last paragraph: 

“Do the best you can, and sell, and enjoy the little I have 
been able to accumulate, and which T now gladly and lov¬ 
ingly pass on to the three of you." 

It is suggested and argued that these are words of pres¬ 
ent devise. I do not interpret them in that sense. It is 
true they are in the present tense, but what I think the de¬ 
clarant, the wife, was there referring to was that: Gen¬ 
erally, you, my husband, my brother and sister, all of whom 
are named in my will, will now, I hope, enjoy the proceeds 
of the property which I am leaving for your benefit. I do 
not think she was referring in that last clause specifically 
and only to the house, but she was referring generally to 
the fact that she was leaving property which those three 
persons would enjoy. 


Xow, it is quite possible, and 1 think rather probable, 
that Mrs. Moore had also the idea that, with regard to the 
particular property, the husband would get some benefit 
from it in the near future. If you accept the testimony 
of the brother, given as a witness, she specifically indicates 
what her expressed wish was with regard to that. Xow, 
it is very regrettable, I think, that there is a lot of hard 
feeling, apparently between the defendants and the 
14b plaintiff. The plaintiff did not manifest that in his 
attitude, but the defendant certainly did. I cannot 
judge and appraise all human conduct and motives. Wheth¬ 


er this brother and sister are being entirely fair with the 
plaintiff, the former husband, is not a thing I can pass on 
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in the case. I have to look at the legal aspects of it. I 
have rather definitely the impression there were certain 
benefits the wife expected the husband to get from the 
property; hut I think that was expressed not with any defi¬ 
niteness in either this letter or the will, but was intended 
to be left to the sense of fairness of the brother and sister 
to whom the property was left absolutely under the terms 
of the will. 

Xow, whether they are correctly and fairly interpreting 
what was their sister’s wish in that regard, I am not able 
to say positively from the testimony. The fact is that the 
husband had been permitted to occupy a portion of the 
property without paying any substantial rent, making a 
small contribution to some limited portion of the expenses 
on the property. According to the witness Guy, one of the 
defendants, that was in accordance with the expressed 
verbal wish of the wife. Xow, apart from those factual 
situations, I have very grave doubt as to whether this let¬ 
ter is capable of being a declaration of trust. In the first 
place, it does not name any trustee. It does not designate 
what interest the husband is to have, if it is intended as a 
declaration of trust at all. T think it is too vague and un¬ 
certain to be validly a declaration of trust. I think what 
was really intended to be accomplished was that the deed 
was unsatisfactory, it was destroyed, and the will was sub¬ 
stituted, by virtue of legal advice as to what the plaintiff 
wanted in the existing situation, and the plaintiff was not 
named in the will. The probable reason for it was with re¬ 
lation to the matter of creditors of the husband, and, pos¬ 
sible as he somewhat indicated, possibly creditors of the 
wife herself. As to that, though, the situation is a little 
uncertain and vague. 

Here, therefore, we have a case where the wife having 
originally, undoubtedly, as suggested by the husband and 
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in accordance with the deed drawn by him as a lawyer, 
given him a third interest in the property, finally rejects 
any willingness to do that; destroys the deed; sub- 
14(5 stitutes a will which, in correct legal phraseology, 
omits him entirely as a beneficiary or legatee or de- 
yisee of this same property. And, then, this somewhat in¬ 
formal paper is set up—as doing what? As reviving the 
deed and frustrating the will. 

Xow, I do not think that that legally is permissible; al¬ 
though I quite agree with the plaintiff that a person can, 
irrespective of technical words of conveyances, execute a 
paper before death which will remove from the operations 
of a prior will particular property which is the subject mat¬ 
ter of a definite declaration of trust, if intended to be made 
presently effective and sufficiently clear to indicate just 
what the trust is, but 1 do not find that the facts justify 
taking that view of this particular transaction. 

I appreciate the diligence of counsel in very well and 
vigorously presenting the case for both parties. 

I will be prepared to sign appropriate order if submitted 
dismissing the suit. 




